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PART I 
Containing THREE BOOKS 
Of Actions founded upon Torts. 


INTRODUCTION. 
T 0 
PART te FIRS T. 


T was for their mutual iency and Defence that Men 
firſt entered into Society, thereby ſubmitting themſelves to 


in return 
Cicero 
denique pro 


Hence 


be governed by certain Laws, that they t 
enjoy the Benefit and Protection of them. 
idcirco omnes ſervi ſumus, 1 


An INTRODUCTION, &. 


Hence the End of the Law is to preſerve Mens Perſons and 
Properties from the Violence and Injuſtice of others; and for 
that Purpoſe it does, in all-Inſtances of an Injury being commit- 
ted, either inflict a Puniſhment upon the Party®offending, or 
give a Recompence to the Party injured, | fi 

The Method preſcribed by the Law for getting at ſuch Re- 
compence is what is properly termed an Action: Therefore leav- 
ing criminal Proſecutions, by which Puniſhments are inflicted, to 
the Diſquiſition of others, I will in this firſtPartof my Work 
take Notice of the Injuries for which an Action may ught, 
and by what Evidence it may be ſupported ; and alſo conſider 
what Defence may. be made by the Pggſon againſt whom the 
Action is brought, and what is the proper Manner of taking Ad- 
vantage of it. * 

| » 


"OO CE XL 
For what Injuries affecting the Perſon 
an Action may be brought. 


— Is AL. ce Cnn—S YR - | 
TY E Injuries on Account of which an Action may be 
brought, are ſuch as either affe& the Perſon, or the Pro- 
perty of the Party. | | 


Thoſe which affect the Perſon are, 


1. Slander. 
2, Malicious Proſecution. 
3. Aſſault and Battery, 
4+ Falſe Impriſonment. 
5. Injuries ariſing from Negligence or Folly. 
6. Adultery, 


CHAPTER l. 
Of Slander. 


LANDER is defaming a Man in his Reputation by ſpeak- 
ing or N eqns which affect his Life. Office, or Trade; 
or which tend to his Loſs of Preferment in Marriage or Service; 
or to his Diſinheritance ; or which occaſion any other particular 


c or her ed 


by a particular Name, Scandalum Magnatum, and is puniſhable 
in a particular Manner, viz. by Impriſonment, by Wet. 1. c. 34. 


as well as rendering Damages to the Perſon injured, to be reco- 


vered in an Action founded upon the ſecond of R. 2. tam pro 
B 2 Domino 


— | oP 
% * 
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4 Co. 12, 13. Domino Rege ro ſeipſo. And this Statute is a general Law 
44h 9% of which W. re gh Wy Notice, and therefore it need not 
Cr. Car, 135. be recited in the Declaration, (yet if the Plaintiſ undertake to 
recite it and miſtake in a material Point, it is incurable :) but it 
muſt be ſhewn that the Plaintiff was uns Magnatum at the Time 
of ſpeaking the Words, elſe the Action will not be maintainable, 
1 Vent. 60. It has been faid there is a Difference between an Action grounded 
Mo. 155 upon the Statute de Scand. Magn. and a common Action of 
Slander ; that the Words in the one Caſe ſhall be taken in mitiori 
ſenſu, and in the other in the worſt Senſe againſt the Speaker, 
that the Honour of ſuch great Perſons may be preſerved : But 
this Difference ſeems no longer to ſubſiſt ; becauſe the old Rule, 
— * we that Words ſhall be taken in mitiori Senſu is now exploded, and 
eG. z, the Rule at this Time is that they ſhall be taken in the ſame 
Senſe, as they would be underſtood by thoſe who hear or read 
2 Mod. 159. them, and for that Purpoſe all the Words ought to be taken to- 
ether. 

Ward v. Rey- : The Defendant ſaid to the Plaintiff, I know you very well, how 
= Pal. 12 Jid your huſband die? The Plaintiff anſwered, © as you may, if 
it pleaſe God.” The Defendant replied, No, be died of a Wound 
you gave him, On Not guilty there was a Verdict for the Plain- 
tiff; and on Motion in arreſt of Judgment, the Court held the 
Words actionable, for they are in the whole Frame of them 
ſpoken by way of Imputation. Parker Ch. J. ſaid, It is very 
odd that after a Verdict a Court of Juſtice ſhould be trying 
whether there may not be a Caſe in which Words ſpoken by 
way of Scandal might be innocently ſaid ; whereas if that were 

in Truth the Caſe, the Defendant might have juſtified. 
Yet perhaps many Words would be holden to be actionable in 
the Cate of a Peer, that would not be deemed ſo in the Caſe of 
a private Perſon ; as in the Marquis of Dorchefter's Caſe, Temp. 
Car. 2. © He is no more to be valued than that Dog that lies 
Mich. 24 there.” So in the Caſe of the Earl of Peterborough and Stanton, 
Car. e. B. R. « The Earl of Peterborough is of no Eſteem in this Country, no 
Man. of Reputation has any Eſteem for him, no Man will truft 
him for two Pence, no Man valaes him in the Country ; I value 

| him no more than the Dirt under my Feet.“ 

8 In Offices of Profit, Words that impute either Defect of Un- 
| derſtanding, Ability or Integrity, are actionable; but in thoſe of 
Credit, Words that impute only want of Ability, are not action- 
2 able, 


* 


* 
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able, becauſe a Man cannot help his want of Ability as he can 
his want of Honeſty: In either Caſe charging him with Inclina- Ib. 
tions and Pringiples, which ſhew him- unfit, is ſufficient, without 
charging him with any Act; as to ſay of a Juſtice of Peace, or 
Member of Parliament, he is a Jacobite, and for bringing in 
the Pretender... | 7 2 
The charging another with a Crime of which he cannot in 4 Co. 16. 
any Poffibility be guilty (as killing a Man who is then living) is 
not actionable, becauſe the Plaintiff can be in no Jeopardy from 
ſuch a Charge, but ſuch Matter muſt be pleaded ſpecially, and 
cannot be given in Evidence on the General Ide, otherwiſe than 
in Mitigation of Damages. "= 
An Action lies not for the ſaying Thou art a Thief,” for Cr. J 114. 
thou haſt ſtolen ſuch a Thing (Ex. gr. a Tree) the Stealing 
whereof appears to be no Felony, for the ſubſequent Words 
| ſhew the Reaſon of calling him Thief; but when he fays, 
% Thou art a Thief and has ſtolen ſuch a Thing, the Action 
lies for calling him a Thief, and the Addition Thou hat 
ſtolen” is another diſtinct Sentence by itſelf, and not the Reaſon 
of the former 8 „ nor any Diminution thereof. 
Though two Perſons ſay the ſame Words, you cannot have a Subly axd 
jallit Action; but where an Action was brought againſt two for Mez, Tr. 
charging the Plaintiff with Felony, and procuring her to be in- 


dicted, it was holden : gr Grime eee. poſes an 
Act and is a Tort, 12 ort. may de brought 
againſt two, and one only be found Guilty, ' 
It was formerly holden that the Plaintiff muſt prove the Words 2 Ro. Abr. 
preciſely as laid, and therefore when the Words were laid in the 718. 
ſecond Perſon, (Thou art a Thief) Proof of their being ſpoken 
in the third Perſon (He is Thief] was holden a material Va- Gueſt and 
riance; but that Striftneſs is now laid aſide, and it is ſufficient Loyd Hi. 
for = Plaintiff to the Subſtance of them. But if ne BE: 
Colloquium alledged be neceſſary to maintain the Action it mu 
de proved; as where Words are laid to be ſpoken of one with bc 
* RefveRt to his Office or Trade. So if it be laid that the Defen- p. Denton 
dant in Clauſa Ecclefie Litchfield ſpoke the Words, it has been. at Stafford 
holden that the Place not being laid as a Venue, but as a Deſcrip- 9. N 
tion of the Offence, it is a Circumſtance that muſt be | 
but if the Words are laid to be ſpoken before A. and others, it is Tr. per pais 
ſufficient to prove them ſpoken in the Preſence of others only. 39* 
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In an Information for a Libel in ſetting forth a Sentence, he 
Word (nor) was inſerted for (not) but the Senſe was not thereby © 
altered, upon Not guilty and a ſpecial Verdict, the Court faid 
Cujus quidem Tenor imports a true copy. 2. This was not a Te- 
nor by reaſon of the Variance. 3. There is a Difference between 
Words ſpoken and written; of the former there could not be a 
Tenor, for want of an Original to compare them with; and 
therefore where one declares for Words ſpoken, Variance in the 
Omiſſion or Addition of a Word is not material, if ſo many of 
the Words be proved and found as are in themſelves aQtionable ; 
and per Holt there are two Ways of deſcribing a Libel or other 
Writing in pleading, by the Words, or the Senſe ; by the Words, 
as if you declare Cujus Tenor ſequitur, and there if you vary it is 
fatal: By the Senſe, that the Defendant made a Writing, and 
therein ſaid ſo and ſo, in which Caſe Exactneſs of Words is not 
ſo material. : 

And Note, that it has been holden that Proof of a Libel be- 
ing ſold in a Shop by a ſervant, though the Owner know no- 
thing of the Contents, or of its coming in or going out, is ſuf- 
ficient to convict the Owner of the Shop. In Lake and King, 
(which was an Action for printing a Libel) it was holden. that 
an Action would not lie for printing a Petition to Parliamettt, 
and delivering it to the Members, it being agreeable to the Courſe 
and Proceedings in Parliament. And Cutler and Dixon, 4 Co. 14. 
is to the S. P. But where Owood exhibited a bill in the Star- 
chamber againſt Sir R. Buckley, and charged him with divers 
Matters examinable in the ſaid Court, and further that he was a 
Maintainer of Pirates and Murderers, and a Procurer of Piracies 
and Murders; it was holden that 1 lay for the Words not 
examinable in the ſaid Court, 

N. B. If A. ſend a Libel to London to be printed and pub- 
liſhed, it is his Act in London, if the Publication be there. 

If an Action be brought for Words that are not in them- 
ſelves actionable, if the Plaintiff do not prove the ſpecial Damage 
laid in the declaration, he muſt be nonſuited, becauſe the ſpecial 
Damage is the Giſt of the Action; but where the Words are of 
themſelves actionable, if the Words be proved the Jury muſt 
find for the Plaintiff though no ſpecial Damage be proved. 

But though the Words be in themſelves actionable, yet 
the Plaintiff is not at liberty to give Evidence of any Loſs or 
Injury 
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Injury he has ſuſtained. by the ſpeaking of them, unleſs it -be 
&fp<cially laid in the Declaration, . 

And where he has once recovered Damages, he cannot after L 
bring an Action for any otherg@ecial Damage, whether tge 
Words be in themſelves Mionable not: But though hg can- Geare v. | 
not give Evidenee of any Loſs or Injury not laid in the Declara- Sriton. 


tion, yet afterthe has proved the Words, as laid. he may give | 
Evider|te of other Rxpreſſions made uſe of by the defendant, as . 
In an Action for Words per quod Matri moniumamiſit with . S. The Caſe of 


a Proof of his ill Will towards Him. 2 ® 
for the Defendant it was proved that J. &, wasnthe Plaintiff's ard, der 
Aunt und therefore could not marry; but M Raymond and i it M prix: 
then, the Right of the Marriage ſhall not be now tried; it is ſufy Tr. * 
ficient that they intended 8 and that the Woman for that 
Cauſe refuſet: amen , Whether ſuch Determigation can be ſup- 
ported by any Principle of La W ? -*# 4 
If an Action be brought for calling the Naintiff s Wife a Baud. 1 Lev. 140. 
per quod J. S. has left off coming to the Houſe: „ 92 20 
Damage being the Giſt of the Action, it ought not to be laid ad „ 
damnum ipſirum; but where the Action is brought for Words in Grove and 
themſelves Actionable, and no ſpecial Damage laid, there ſuch Fr r. 
Concluſion is right, for the Action ſurvives : And Note, That ſay- „ 
ing generally om, 2: ſeveral Perſons left his Houſe, without na- 
ming any, is not laying a ſpecial "ae, "ol ' 
In an Action for theſe Words, © You are a Thief, and I Wewning v. 
will prove you ſo:“ The Plaintiff declfired, that by reaſon of _ 
theſe Words one John Merry, and divers other Perſons, who 
were his Cuſtomers, left off dealing with him. Upon the Tria, 
the Plaintiff proved the Words, and the ſpecial Damage as to 
Merry, and would have bogey ner, ties 
mond Ch. Juſt. where the Words are not actionable, but t 
ſpecial Damage is the Giſt of the Action, this ſort of Evidence 
is allowed, though the particular Inſtances of ſuch Damages are 
not ſpecified in the Declaration; but where the Words are ac- 
tionable, particular Inſtances of ſuch Damages ſhall not be given 
in Evidence, unleſs particularized ein the Declaration. However 
he admitted the plaintiff to give general Evidence of the Loſs of 
Cuſtomers. ö 
After Verdict for the Plaintiff, and Damages intire, where the ee 
Words are not actionable, the Court on Motion will grant a Wiki 
V, enife Mic. 6 G. 2. 
* 1 Barnes 337. 
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8 An Introduction to the Law 
Venire facias de novo on Payment of Coſts, that the Plaintiff may 


© ſever his Damages. 
10 Co. Of. But if the Wards be in one Count, the Court will intend chat 
ay c. ſuch as are not actionable were added only to ſhew the Malice 
5 of the Party, and that the Damages were given for what were 
actionable. 


2 % The Defendant may juſtify in an Actian of Seandalum Mag- 


natum, the ſame as in a commot# Action off Slander, and there» 
fore it ig not — * in either Caſt for the plaintiff to aver, that 
Carpenter ®. the Words are not true, for that 1s ſupplied by the Allegation 
10 C. B. x, that the Den e them falſely and maliciouſly, and it 
Hes upon the Defendant to plead that the Fact was true 
Rego. Ro- 


* 
ſtification; (but in an Action for a Libet, it is halden that the 
fendant cannot plead the truth of the Libel by way of Juſtifica- 
tion) and he cannot . give the truth of the fact in Evi- 

dencg upon Not guilty in an Action for Words, otherwiſe than 

in Mitigation of Damages, and that too under many Reſtrictions z 

Smich v. Rich- as here the Words amount to a Charge of Felony or Treafon, 

2 for this brings no Incenvenienc# on Deſendant who may 

plead it in bar, and then the Time muſt be aſcertained, which 

might enable the Plaintiff to give contrary Proof, ab to le- 

veral Things, of which he would loſe the Benefit on the al 

Hlue ; but in ſuch Caſe the Defendant may give in Evidence the 

Cited ibid. as Manner and ogcaſion of ſpeaking the Words in Mitigation ;; fo he 

Kal G. may give in Evidence a Confeſſion of the Plaintiff of his being 

an Acceſſary, for he could not plead that in bar; beſides a Con- 

feſſion in the caſe of a Witneſs may be given. in evidence; though 

» Hyou cannot give in Evidence any particular Crime that he bas 

Bp. of Sarum committed, but only general Character. So where the Words 

8 import a general Charge of a Crime not capital, the Defendant 

will not be permitted to give the truth in Evidence; as where 

>mithies „, the Words were “ Thou preacheſt nothing but Lies in the Pul- 

Holt, 1 he pit ;” but if the Words charge a particular Crime upon the Plain- 

727: tiff, which is not capital, Ex. gr. Adultery with F. S. it has been 

holden that the Defendant may give that in Evidence in Mitiga- 

tion of Damages ; though he cannot give in Evidence the Com- 

miſſion of a like Crime with any other. — However in Underwood 

and Parks, Lee Ch. Juſt, ſaid it was now a general Rule not to 

ſuffer the Truth of the Words to be given in Evidence on Not 
guilty in any Caſe. 

In 


Str. 1200. 


EX 


Nelative to Trials at Niſi Prius. 9 


In the caſe of the King and Baker, which was an Information 
+ againſt the Defendant, for publiſhing a Libel againſt Mr. Swinton 
of Madbam College, Oxon, accuſing him of ſodomitical Practices, 
Lee Ch. Juſt. refuſed to let the Defendant give Evidence of his 
Reaſons for doing it, v/z. That the ſuppoſed Pathic told him ſo; 
for he ſaid the only Queſtion was, Whether the Defendant were 
guilty of printing and publiſhing the Libel ; and though it be 
offered by way of Mitigation only, yet in fact it amounts to a 
Juſtification z and it has always been holden that the Truth of a 
Libel cannot be given in Evidence by way of Juſtification ; be- 
cauſe if the Perſon charged with any Crime be guilty, he ought 
to be proceeded againſt in a legal Way, and not reflected upon in 
this Manner. And afterward the Court of King's Bench would Tr. 13 & 14 
not it an Affidavit of this Matter to be read in Mitigation of ©: * 
the Fine, as they would not upon the Report receive any Evidence 
of Matter which did not appear at the Trial. 

However, where the Plaintiff having brought an Action againſt 
the Defendant for ſaying, He was a Buggerer, and that he Colliſon v. 
caught him in the Fact, after proving the Words, gave in Evi. Leder Or- 
dence the Defendant's ſaying at another time, that He was 
guilty of ſodomitical Practices. Mr. Juſtice Burnett, upon con- , 
ſidering the Caſe of Smith and Richardſon, 8 the Defen- 
dant to give in Evidence the Truth of thoſe Words, for the Action 
not being brought for ſpeaking them, the Defendant had no Op- 
1 of pleading that they were true; and therefore, as the 
Plaintiff has proved the ſpeaking of them in Aggravation, the 
Defendant ought to be permitted to ſhew they were true in Miti- 

tion. i 

The Defendant may by way of Juſtification plead that the Cr. J 91. 
Words were ſpoken by him as Counſel in a Cauſe, and that they 
were pertinent to the Matter in Queſtion ; or he may juſtify the 
— of them through Concern, or the reading of them as a 

tory out of a Hiſtory; or he may ſhew by the Dialogue, that 4 Co. 13. 
they were ſpoken in a Senſe not defamatory ; or he may give ce. J. gi, 
theſe Matters in Evidence upon the general Iſſue, for they prove 
him Not Guilty of the Words maliciouſly. But in an Action 
brought by the Maſter of a Ship againſt a Merchant at Briſtol, G. Hall 1752. 
for ſaying his Veſſel was ſeized, and he put into Priſon at 
for running Corn, Lord Ch. Juſt. Lee held, that Proof of the 
Defendant's having heard it read out of a Letter, and that he only 
C reported 


10 An Introduftion to the Law C . 341. 


reported the Story, was no Juſtification ; but that every Perſon 
was anſwerable, for the Slander he reported of another, and the 
| Jury accordingly gave 150. Damages. 

2 Lev. 121. Note, If the Juſtification be local, as that he ſtole Plate at Ox- 
on, the Trial ought regularly to be in the ſame County in which 
1 Saund. 247. the Juſtification ariſes. But this would be aided after a Verdict by 
16 & 17 Car. 2. c. 8. 
Note ; By 21 Fac. 1, c. 16, if the Damages be under 
40s, the Plaintiff ſhall have no more Coſts than Damages ; 
Brown and but it has been ſaid, that the Jury are not bound by this 
Gibbons,Salk. Statute, and therefore may give 101. Coſts where they give but 
— 10d, Damage, However it does not extend to ſuch Caſes, where 
the conſequential Damage is the Giſt of the Action; as for calling 
Cr, Car. 163. a Woman Whore per quod ſhe loſt her Cuſtomers.—So for calling 
a Man Thief, and cauſing him to be arreſted, if the Defendant 

Jl be found guilty of both, 

1 Raym. 1588. But it has been holden, that where the Words are of themſelves 
| actionable, and ſpecial Damages are laid by way of Aggravation, 
bi though they be proved ; yet if the Damages recovered are under 
| | 405. there ſhall be no more Coſts than Damages; for it is m 

ly an Action for Words within the Statute 21 Fac. 1. c. 16. 
Ca. of Pr. in However in Denny and Wigg the Court of Common Pleas de- 
C. B. 137. nied this Diſtinction, and allowed full Coſts in an Action, where 
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4 the Damages recovered were under 405. there being ſpecial Da- f 
. mage laid, although the Words were in themſelves actionable. bw. | 
1 Therefore it would be prudent in ſuch caſe (if the ſpecial Damage i; 
Bi 3 
1 were not proved) to have it ſo found. i, 
1 By the ſame Statute, the Action muſt be commenced in two [i 
3 1 


A Lit. Rep. 342. Years after the Words ſpoken ; but Note this does not extend to 
5 1 Sid. 95 Scandalum Magnatum, nor to Caſes where the ſpecial Damage is 
N 3 and the Giſt of the Action. But where the Words are of themſelves 

| ' actionable, ſpecial Damage will not take them out of the Statute, 


SN 
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SG HAPTEREN I. 
Of Malicious Proſecutions. 


IJ many Caſes an Action will lie for a malicious Proſecution : de i,. 
However there is great Difference between a civil Suit and an ,,. 1 Raya. 
Indictment, It is not actionable to bring an Action though there 374. 
be no good ground for it, becauſe it is a Claim of right, and the 
Plaintiff finds Pledges to proſecute, and is amerciable pro falfo 
clamore, and is liable to Coſts: But an Action on the Caſe will lie 
for ſuing the Plaintiff in the Spiritual Court fe aligud cauſa, and 
cauſing Fim to be excommunicated falſe, fraudulenter et 185 5 
without giving him any Notice, per quod he was put to great Coſts. 4% Water. 
If a Man ſue in the Spiritual Court for a Matter which appears by hel 
his Libel not to be ſucable there, and over which that Court has Bawd, Cr. J. 
no juriſdiction, an Action on the Cafe will lie; for it is a Suit '3* 
for Vexation : But not if the Suit be for a Thing demandable 
there' by any Thing which appears by the Libel, and barred only 
by the Defendant's Plea or by collateral Matter: As where inſti- . 4% Ro. 
tuted for Tithe of Wood, which is Timber. So an Action will bert. 
lie if one who has a Cauſe of Action to a ſmall Sum, or has no 
Cauſe of Action at all, maliciouſly ſue the Plaintiff, with intent 
to impriſon him for want of Bail, or do him ſome ſpecial Preju- 
dice; but then it is not enough to declare generally, but he muſt Sud. 228. 
ſhew the ſpecial Grievance ; he muſt ſet out that being indebted * V+ 12: 
to the Defendant in ſo much, he ſued out ſuch a Writ for ſo much 
more, on purpoſe to hold him to Bail. And if the Writ be not Robins and 
returned, he muſt have a Rule on the Sheriff to return it, that he 2 
may have it to give in Evidence. But if a Stranger procure ano- Savil and Ro- 
e ſue me cauſeleſſy, I may have an Action againſt him ge- beru. 
nerally. 

Materer brought an Action on the Caſe againſt Freeman for — 8 
ſuing a ſecond feri facias, and having his Goods taken in Execu- 
tion thereupon, after Goods taken upon a former fieri facias. The 
Defendant having been found guilty moved in Arreſt of Judgment, 
becauſe it was a legal Suit. Hobart Ch. Juſt. delivered the Opi- 
nion of the Court for the Plaintiff, but ſaid if the Defendant had 
not known of the Cattle firſt taken, he had not been liable to the 
Action; but now to the main Point (ſays Lord Hobart) We hold 

C 2 that 
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that if a Man bring an Action upon a falſe Surmiſe in a 
Court, he cannot bring an Action againſt him and charge him 
with it as a Fault directly, as if the Suit itſelf was a wrongful Act; 
and cited 43 E. 3. 33. The Plaintiff brought an Action of falſe 
Impriſonment, the Defendant pleaded that he cauſed him to be 
impriſoned upon a Statute, the Plaintiff replied, there was a Day 
given upon Defeaſance to pay, and that he paid before the Day ; 
and yet it was ruled againſt the Plaintiff, becauſe he was impri- 
ſoned by due Courſe of Law.—But on the contrary, if you charge 
me with a Crime in a Court no way capable of the Cauſe, I ſhall 
have an Action for it. 4 Co. 14. So if a Man ſue me in the Spi- 
ritual Court for a mere temporal Cauſe.—Now to the principal 
Caſe ; if a Man ſue me in a proper Court, yet if his Suit be utter- 
ly without Ground of Truth, and that certainly known to himſelf, 
I may have Caſe againſt him, for the undue Vexation and Damage 
that he putteth me unto by his ill Practice. But two Cautions are 
to be obſerved to maintain Actions in theſe Caſes, 1. The new Ac- 
tion muſt not be brought before the firſt be determined; becauſe 
Str. 114. till then it cannot appear that the firſt was unjuſt. 2. That there 
| x muſt be not only a Thing done amiſs, but alſo a Damage, either 
1 already fallen upon the Party or elſe inevitable; and therefore if a 
5 Man 2 a Bond in my Name, I can have no Action till I am 
79 ſued upon it. | 
Martin and e for that the Defendant machinans to deprive him of his 
| —_ 1 Liberty, abſque aliqua probabili cauſa proſecutus fuit quoddam breve 
C. B. de priuilegis out of the Court of C. B. and after he had put in an 
Appearance, that the Defendant knowing he had no probable 
Cauſe ſuffered himſelf to be nonſuited. After Verdict on Not 
Guilty, it was moved in Arreſt of Judgment, that the Action 
would not lie. North Ch. Juſt. ſaid the contrary is adjudged in 
Hob. 266. and that upon good Reaſon, and it is in the Diſcretion. 
of the Judge to dire& the Jury, if there be manifeſt Proof that 
there is no Cauſe of Action; and Ellis ſaid, that the Cauſe was 
tried before him, and that it was apparent the Suit was merely 


vexatious, | 
Gavil o Ro- If a Man be falſely and maliciouſly indicted of any Crime, that 
derts. may prejudice his Fame and Reputation, he may bring his Action. 


So if he be indicted of a Crime that ſubjects him to Peril of Life or 
Liberty. So mo it touch neither his Fame nor Liberty ; for it 
is injurious to his Property by putting him to a needleſs Expence. 
And 
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And the Action may be brought as well againſt one who procures Stiles 10. 

others to indi, as againſt the Proſecutor, A ty 
Where a Man is falſely and maliciouſly indicted of a Crime bann. 

which hurts his Fame, and which is a Scandal to him, though Chambers «. 

the Indictment be inſufficient, or an Ignoramus found; yet an Ac- — Ser. 

tion lies for the Slander, becauſe the Miſchief of that is effected. 

So if it endangered his Liberty, and he were actually impriſoned ; cr. J. 490. 

though it has been ſaid to be otherwiſe, where it only concerns 

his Property ; for he cannot ſuffer in that in either of thoſe Caſes. 

But this diverſity between a malicious Proſecution upon a good _ and 

Indictment, and a bad one has been denied; and it is now holden . An. _> 

that an Action will lie as well for Damage by Expence, as by Scan- 15. 

dal or Imprifonment, though the Indictment be inſufficient ; and wi (4 6 

therefore it may be brought by a Huſband for the Expence of de- Hickſon, 


fending his Wife. Faſc. 1734. 
The Plaintiff muſt produce and prove a Copy of the Acquittal — 


on Record, and the Subſtance of the Evidence given on the Indict- = „** 
ment is material, and the Charges of the Acquittal, and the Cir- Ch. J. Midd. 
cumſtances which ſhew the Proſecution was malicious and with- 

out probable Cauſe : He may likewiſe give in Evidence the Cir- 
cumſtances of the Defendant, in order to increaſe the Damages. 

If the Action be brought againſt ſeveral, and one only be found Orb. 416. 
guilty, it is ſufficient ; 2 there is a great Difference between this | 
Action on the Caſe in nature of a Conſpiracy, and a Writ of Con- 
ſpiracy at Common Law ; for in this Caſe the Damage ſuſtained 
is the Ground of the Action, 5 

He that gets off upon a Non Pros does not get off at all on the Goddard and 
Merits of the Cauſe ; and to maintain a Conſpiracy, it is neceſſary Smith, Salk. 
to lay and prove an Acquittal ; and therefore a Nolle Preſegui will 6 . 261. 

not maintain the Declaration, but if he plead Not Guilty, and the 
Attorney General confeſs it, that will do. 

The Defendant's Name upon the Back of the Bill is a ſufficient 
Evidence, and the beſt of the Defendant's being ſworn to the Bill : 

— it may be proved that he was a Witneſs without having the 1 Vent. 47. 
Bill; but a Perſon's name being indorſed on the Indictment, is no 
Evidence of his being a Proſecutor, | 

But though an Action do lie for a malicious Proſecution, yet it Savil e Ro. 
is not to be favoured ; and therefore if the Indictment be found by W. 
the Grand Jury, the Defendant ſhall not be obliged to ſhew a pro- 
bable Cauſc: But it ſhall lie upon the Plaintiff to prove expreſs 

| Malice: 
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Cobb and Car. 


Midd. Mic. 
1.746, 


Golding v. 
Crowle, M. 
25 G. 2. 
Quzre. 


6 Mod. 216. 

1 * and 
x v. 

Browning. 


Lane and St. 
loe & al', Str. 


79. 


Str. 910, 


Queen v. In- 
gram, 
384. 
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Malice: However, as it may come to be left to a Jury, it is adviſe- 
able for the Defendant to give Proof of a probable Cauſe, if he be 
capable of doing it; and for this Purpoſe Proof of the Evidence 
given by the Defendant on the Indictment is good. 

If the Plaintiff do prove Malice, yet if the Defendant ſhew a pro- 
bable Cauſe, he ſhall have a Verdict, and the Judge, not the Ju- 
ry, is to determine whether he had a probable Cauſe ; and there- 
fore, where the Plaintiff having brought an Action againſt the De- 
fendant for a malicious Proſecution for Perjury obtained a Verdict, 
upon a Motion for a new Trial the Court ſet it aſide (it appearin 
upon the Report of the Judge, that there was a probable Cauſe) 
not as a Verdict againſt Evidence, but as a Verdict againſt Law. 

When the Action is for a malicious Proſecution for Felony, the 
firſt Part of the Defendant's Defence muſt be to prove a Felony 
committed ; and therefore, if Nobody were by at the Time of the 
ſuppoſed Felony but the Defendant or his Wife, their Oath at the 
ne of the Indictment may be given in Evidence to prove the 

elony. 

In an Action for a malicious Proſecution againſt the Proſecutor 
and the Juſtice of Peace who committed the Plaintiff, the Jury 
gave 2000. againſt the Proſecutor and 20. againſt the Juſtice; 
and King Chief Juſtice ordered the Verdict to be ſo taken. But 
in Lowfield and Bankecroft, Trin. 5 Geo. 2. Lord Raymond in the 
like Action, here the Jury would have given 8000. againſt one 
and 100/. againſt each of the other three, ſaid it could not be 
done, and there was a Verdict againſt all for 11000. 


— 


— 
„— 


CHAPTER HI. 
Of Aſſault and Battery. 
1 treating of the Action of Aſſault and Battery, it will be ne: 


oy to ſee what the Law looks upon as ſuch. And firſt, 
an Aſſault is an Attempt or Offer by Force or Violence, to do a 


* corporal Hurt to another, as by pointing a Pitchfork at 


him, when ſtanding within reach ; preſenting a Gun at him ; 
drawing a Sword, and waving it in a menacing Manner, Gc. 
But 
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But no Words can amount to an Aſſault, though perhaps they “ Hawk. P. 
may in ſome Caſes ferye to explain a doubtful Action; as if a f Med. ;. 
Man were to lay his Hand upon his Sword, and ſay, If its. P. 
were not Aſſize time, he would not take ſuch Language: Theſe 

Words would prevent the Action from being conſtrued to be an 

Aſſault, becauſe they ſhew he had no Intent to do him any cor- 

poral Hurt at that time. Secondly, A Battery, which always 
includes an Aſſault, is the actual doing an Injury, be it ever ſo 

ſmall, in an angry, or revengeful, or rude, or inſolent Manner; 

as by ſpitting in his Face, or violently Juſtling him out of the 

Way. But if two by Conſent play at Cudgels, and one hurt Dalt. cap. 22. 
the other, it is no Battery; ſo if one Soldier hurt another in NE 
Exerciſe ; but, if he plead it, he muſt ſet forth the Circumſtances, Bouker ad 
ſo as to make it r to the Court, that it was inevitable, and _ 
that he committed no Negligence to give Occafion to the Hurt; 
for it is not enough to ſay, that he did it caſualiter et per infor- 

tunium, contre voluntatem ſuam, for no Man ſhall be excuſed a 
Treſpaſs, unleſs it may be juſtified intirely without his Default ; 

and therefore it has been holden, that an Action lay where the 
Plaintiff, ſtanding by to ſee the defendant uncock his Gun, was 
accidentally wounded. Trin. 10 G. 1, Underwood and Hewſon. 

Per Forteſtue and Raymond, in Midd. Str. 596. 

And much more, if a Man wantonly do an act by which an- 
other Man is hurt; as by puſhing a drunken Man, he will be 
anſwerable in an Action of Aſſault and Battery; but if he intend Short and 
doing a right AR, as to aſſiſt ſuch drupkeg. Man, or prevent him _—_— Oh 
from going along the Street without and in ſo doing, an Juſt. G. Hall 
Hurt do enſue, he will not be anſwerable. 1752. 

Where by a ſudden Fright, a Horſe runs away with his Rider, 4 M. 405: 
and runs againſt a Man, it is no Battery; and may be given in pion 4 
Evidence on the General Iſſue: But if it were occaſioned by any * 
one whipping the Horſe, ſuch Perſon would certainly be liable 
in an Action upon the Caſe ; and, 92yre, in the other Caſe, if the 
Plaintiff were to prove that the Horſe had been uſed to run 
away with his Rider, for in ſuch Caſe the Rider is not free 
from Blame. 

The Plaintiff cannot give in Evidence a Conviction at the Rex v. War- 
Suit of the King for the ſame Battery; for it is a general Rule, cg 9 
that no Record of Conviction or Verdict ſhall be given in Evi- at Bar. 
dence, but ſuch whereof the Benefit may be mutual, viz. Such 


whereof 


Hob. 134. 


Cr. J. 367. 


would have proved that the Plaintiff and the 
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' whereof the Defendant, as well as Plaintiff, might have made uſe, 


and given in Evidence in Caſe it made for him. 


In an Action of Aſſault and Battery, Mr. _ nt Haward 
Defendant fought 


by Conſent, and infiſted that this was Evidence on the General 
Iſſue in Bar of the Action, for Voilenti non fit injuria. But 
Parker Chief Baron denied it, and ſaid, the F ighting being un- 
lawful, the Conſent of the Plaintiff to fight (if proved) would 
be no Bar to his Action, and that he was intitled to a Verdict 
for the Injury done him; and cited Finch 49. 2 Lev. 174. and 
Webb and Biſhop at Glouceſter Lent Aſſizes 1731, before Lord 
Ch. Baron Reynolds, where in an Action for five Guineas on a 
Boxing Match, the Judge held it an illegal Conſideration, and 
the Plaintiff was nonſuited. Comb. 218. Matthew and Ollerton, 
where it was ſaid, that if a Man licenſe another to beat him, 
ſuch Licence is void, becauſe it is againſt the Peace ; and there- 
upon the Plaintiff had a Verdict, and 30s. Damages. 


There are three Sorts of Defence to this Action. 


I. Inficiation. 
2. Matter of Excuſe, 
3. Juſtification, 


Inficiation is the denying of the Fact, and that can only be by 


pleading the General Iſſue, viz. Not guilty, 


Matter of Excuſe is an Admiſſion of the Fact; but ſaying 
it was done ' accidentally, and without any Default in the De- 
fendant, and that (as I have already ſaid) may be either pleaded 
or given in Evidence on the General Iſſue. | 

Juſtibcation is an inſiſting upon ſomething that made it law 
ful for him to do the Fact laid to his charge; It is therefore 
to be ſeen what is ſufficient Matter of Juſtification, The moſt 
general Matter of Juſtification is, that the Plaintiff made the firſt 
Aſſault, and if Iſſue be joined thereupon, the Defendant may 

rove an Aſſault on any Day before the Action brought; and the 
laintiff cannot give in Evidence a Battery at another Day, or 


at another Time in the ſame Day, without a novel Aſſignment, 


which muſt be of a Battery on the ſame Day mentioned in 


3 the 


the Declaration, elſe it will be a Departure; though on ſuch No- Cr. Car. 225. 
vel Aſſignment he may give in Evidence a 1 any other 
Day, the ſame as he might if the Defendant Rad pleaded Not 
Guilty to the Declaration; but as the common way is for the 
Plaintiff to have two or three Counts in his Declaration, ſo that 
the Defendant is under a Neceſſity of pleading the general Iſſue to 
ſome of them (for if he juſtify twovhe admits two, and conſe- 
quently; unleſs he can prove two Juſtifications, muſt have a Ver- 

ict againſt him) he may prove another Battery without being put 
to make a novel Aſſignment. | 3 

The Memorandum was generally of Micbaelmas Term, and 

the Fact on Son Aſſault was proved on a Day within the Term, 
and on a Caſe made, the Court held it well enough; for the Plain- Str. 1271. 
tiff need have given no Evidence on this Plea, unleſs to aggravate 
Damages, and the Court will not nonſuit him, becauſe it is amen- 
dable by a new Bill. And if this had come out on the Defen- 
dant's Evidence, who had otherwiſe proved his Plea, he ought to 
have a. Verdict unleſs the Plaintiff prove another Battery previous, 
2 in ſuch Caſe ought to be deemed the Kqundation of the 

ction. "4 

If the Defendant prove that the Plaintiff firſt lifted up his Staff, 
and offered to ſtrike him, it is a ſufficient Aſſault to juſtify his 
ſtriking the Plaintiff, and he need not ſtay till the Plaintiff has 
actually ſtruck him. | 
However every Aſſault will not juſtify every Battery; but it is cockeroſt and 
Matter of Evidence Whether the Aſſault were proportionable Smith, Salk. 
to the Battery, and therefore, though the Plaintiff ſet out a Mai- Nu „ 
bem in his Declaration, yet the Plea of Son Aſault Demeſne is Lucy, Sid. 
the ſame; and he need not plead that the Plaintiff maibemaſſet et 216. 
vulneraſſet the Defendant, Ni, &c. But that muſt appear in Evi- 
dence; that is, it muſt appear that the Aſſault was in ſome De- 
gree proportionable to the Maibem ; and therefore in Ceckroft v. raym. 157. 
Smith, Holt Ch. Juſt. directed the Jury to give a Verdict for the 
Defendant, the firſt Aſſault being by tilting the Form on which 
the Defendant ſat, whereby he fell, Maim was that the Defen- 
dant bit off the Plaintiff's F inger. 

If the Defendant plead Son Aſault, and the Plaintiff can juſtify Rog & vs 
it, he muſt plead it, for he cannot give it in Evidence upon the v. Phippard, 
general Replication de injurid ſud proprid. coat 
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1 Hawk.P.C. There are many other Matters which may be-pleaded in Juſti- 
_— fication : As if an Officer having a Warrant againſt one who will 
not ſuffer himſelf to be arreſted, beat or wound him in the At- 
tempt to take him; ſo if a Parent in a reaſonable Manner chaſtiſe 
his Child, or a Maſter: his Servant, ot a Schoolmaſter his Scholar, 
or a Gaoler his Priſoner ; or if I beat one who wrongfully endea- 
vours with Violence to diſpoſſeſs me of my Land or Goods, or 
| who aſſaults my Wife, Parent, Child, or Maſter: But though all 
theſe Matters may be pleaded in Juſtification, yet they muſt be 
1 Raym. 62. pleaded differently; as for Example: In Aﬀault and: 
againſt Huſband and Wife for the Battery of the Wife, the De- 
fendants may plead that the Plaintiff was going to wound her 
* Huſband, and that ſhe inſultum fecit to defend him and to prevent 
the Plaintiff from beating him: In the ſame manner a Servant 
may juſtify an Aſſault in Defence of his Maſter; but not an, be- 
cauſe the Maſter may have an Action per quod ſervitium amiſit; 
but the Servant can have no Action for an Aſſault on his Maſter. 
A Man cannot juſtify an Aſſault in Defence of his Poſſeſſion; but 
Williams end he ought to ſay, molliter manus impoſuit: So an officer cannot 
* St. juſtify more than the Aſſault by virtue of an Arreſt, without 
hot ſhowing that the Plaintiff reſiſted, or endeavoured to reſcue him- 
ſelf. | 
Green and A Battery cannot be juſtified-on Account of breaking his Cloſe, 
Goddard, in Law, without a Requeſt to * but it is otherwiſe, if he 
come into my Cloſe vi et armis ; for that is but returning Violence 
with Violence. 
Taylor v. In Aſſault and Battery, the Defendant pleaded, that he was 
9 ſeiſed of the Rectory of D. in Fee, and that the Corn Ws ſevered 
Yer. _ from the nine Parts, and for that the Plaintiff would have carried 
away his Corn, the Defendant ſtood in Defence thereof, and kept 
the Plaintiff from carrying it away ; ſo as the Harm the Plaintiff 
received was of his own Wrong, Cc. The Plaintiff replied, de 
injuria ſua propria abſque tali cauſa ; and upon Demurrer the Re- 
plication was holden to be good, becauſe the Plaintiff claimed 
nothing in the Land or Corn, but only Damages for the Battery, 
which is collateral to the Title, and therefore a general Replica- 
tion was good, for in Aſſault and Battery, the Poſſeſſion can only 
be material; but it is otherwiſe when the Right may come in 
Queſtion, | 


The 
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The Defendant may juſtify even u Maibew; if done by bim as LineouDeg- 
an Officer in the Army for diſobeying Orders; and he may give in Wb 
Evidence the Sentence of the Council at War upon a Petition Treby C. ]. 
againſt him by the Plaintiff : And if by the Sentence the Petition L Suk. 
is-diſmiſſed, it will be concluſive Evidence in Favour of the De- 
Whenever the Defendant juſtifies a Battery, he muſt confeſs it, Salk. 637. 
otherwiſe on Demurrer the Plaintif will have Judgment. 
Where there is an expreſs Battery laid, it is not enough to juſtify 
the woo nmr (though that includes a Battery) but he muſt - 
likewiſe juſtify the Battery. 
A former Recovery in Aſſault and Battery is a good Plea, not- Fetter and 
withſtanding ſubſequent Damages ; for the Conſequence of the Beale, Salk. 
Battery is not the Ground of the Action, but the Meaſure of the 


So'if a Battery be committed by ſeveral, and a Recovery be had Yelr. 68. 
againſt one, ſuch Recovery may be pleaded in Bar to an Action 
for the ſame t againſt another. 

If the Defendant juſtify the Aſſault, and plead Not Guilty to cr. | TT% 
the and Wounding, and both Pleas are found againſt him, Candiſh's caſe. 
there ſhall be but one Damages given, for the Aſſault is included 
in the Battery. So if the Action be brought againſt two, and one 11 Co. 6, 7. 
plead Not Guilty, and the other Sor Afeult, and both Iſſues are Sir J. Hey- - 
found for the Plaintiff, there ſhall be but one Damages aſſeſſed, dn cafe. 
and it would be the ſame if one of the Defendants had pleaded 
ſpecially, and there had been a Demurrer which had been deter- 
mined in Favour of the Plaintiff: For it is a Maxim, that where , R R 39. 
the Enqueſt is taken by the Iſſues of the Parties, by the ſame En- Cr. J. 3 50. 
queſt ſhall the Damages be taxed for all. If the Jury aſſeſs Da- Rodney ond 
mages ſeverally, viz. 10000. againſt AH. and 501. againſt B. the Strode, Cath. 
Plaintiff may enter a Noelle Profequi as to B. and take judgment 
againſt A. only for the 1000/7. for as the Plaintiff might have 
brought his Action jointly or ſeverally, he may have the ſame 
Election as to the Damages; or he may take Execution againſt 
both for the greater Damages; ſo if one of the Defendants confeſs 
the Action, a Writ of Enquiry ſhall be awarded, but ſhall not iſſue, 
becauſe he ſhall be contributary te the Damages taxed by the En- 
queſt on the Ifſue of the Parties, if they ſhall find for the Plaintiff; 
and if they ſhall find againſt the Plaintiff, then the Writ ſhall 
iſſue forth, It is the 2 now to let the Writ iſſue 

2 ſo 
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| ſo that the ſame Jury tries the Iſſue, and aſſeſſes the Damages; and 

Str. 1222. in Caſe the Defendant who pleaded, is acquitted, yet the Plaintiff 
ſhall go on to aſſeſs Damages againſt the others; (alter if the 
Plaintiff be nonſuited. Str. 507.) So if one Defendant appear, 
and the Plaintiff declare againſt him Simul cum Cc. who pleads, 
and is found Guilty by the Enqueſt to Damages; and afterwards 
the other comes and pleads, and is found Guilty; he ſhall be 
charged with the Damages taxed by the former Enqueſt, for the 
Treſpaſs, which the Plaintiff has made joint, cannot be ſevered 

11Co.5. by the Jury, if the Jury find the Treſpaſs to be done by all at one 


wy and the ſame Time ; but if the Jury find one Guilty at one time, 

, and the other at another time, there ſeveral Damages may be aſ- 
ſeſſed. r 5 e | 

„F. 4 fi. Treſpaſs by Baron and Feme for the Battery of both, Defen- 


Cr. 1 dant pleaded Not Guilty, and found Guilty, and Damages aſſeſſed 
for the Battery of the Baron by itſelf, and for the Battery of the 
Feme by itſelf; and Judgment was given for the Damages for the 
3 Battery of the Feme; and the Writ abated for the Reſidue. Note 
Us ms the Defendant cannot in ſuch Action give Evidence, that the Man 
M. s G. 1. has a former Wife, for that ought to be pleaded, that he may be 
per Pratt C. J. appriſed of the Defence, and be prepared to anſwer it. 
Str. 79. Weſt- In Aſſault and Battery, the Defendant gave in Evidence his 
vrooke «nd Marriage with the Plaintiff ; to encounter which ſhe proved a for- 
meer Marriage to one Weſtbrooke, who was alive at the time of her 
ſecond Marriage: For the Defendant. it was inſiſted, ſhe ought 
not to give Felony in Evidence to ſupport her Action, but Lord 
King admitted it. t | 
Salk, 119. In an Action by Huſband and Wife, for a Battery on her, per 
quod the Huſband's Buſineſs remained undone ; on Motion in Ar- 
reſt of Judgment it was holden good, becauſe the Battery itſelf is 
Str. rc. actionable, and the per quad only Aggravation; and Holt ſaid he 
would not intend the Judge ſuffered that to be given in Evidence. 
„ Raym. 156, If there be a Maim, or if the Wound be apparent though not 
Cook ard A Maim, the Court may increaſe the Damages upon View of the 
Beal, Plaintiff. But in order for it, it ſeems neceſſary that the Judge of 
Ni Prius ſhould indorſe upon the Poſtea, what Maim or Wound 
Latch 223. Was proved; unleſs the Cauſe were tried before a Judge of the 
ſame Court where the Motion is made to increaſe the Damages. 
It likewiſe ſeems neceſſary that the Manner of wounding ſhould 


Viner, tit. Da- 


mages, K. pl. be ſet forth in the Declaration, Stiles 345. 
2 | In 
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In - Smallpiece. and Bactenbam, Mic. 27 Car. 2. C. B. a 
Motion to increaſe ſuper viſum vulnerit, the Court faid, 
it was neceſſary that it Id be proved to be the ſame Wound 
for which the Damages were given, and ordered Notice to be gi- 
ven to the Defendant who appeared, and Witneſſes on the one 
part and on the other were examined, and ſeveral of the Jury- 
men, who all ſaid that no Evidence was given to them that any 
Blow was given upon the Eye, or that he had loſt his Eye by the 
Battery; and for this Reaſon the Court would not increaſe the 
Damages; for new Evidence ought not to be given, for this is a 
Cenſure on the firſt Verdict and a Correction of it. | 

In Burton and Baynes, M. 7 G. 2. C. B. upon View of the 1 Barnes 106. 
Party, and Examination of the Surgeon ore tenus in open Court, 
and hearing Counſel on both Sides (after a Rule to ſhew Cauſe) 
the Damages were increaſed from 11/, 14.5. to 500. 

It may not be uſeleſs here to remark, that by the Jeuiſi Con- 
ſtitution he that hurt his Neighbour was reſponſible on five Ac- 
counts, 1. For the Damages, 2. For the Pain. 3. For the 
Cure. 4. For the Ceſſation of Work. 5. For the Affront or 
Diſgrace. . 1H Ke 1 2 

It is proper to take Notice, that by the 21 J. 1. c. 16. an Ac- 
tion for an Aſſault and Battery muſt be brought within four Vears. 
But this muſt be taken Advantage of by pleading, and there- 
fore. where the Plaintiff by Miſtake p Non culp. infra ſex Salk. 423 
Annos, upon Demurrer it was holden to be an ill Plea, 


pr EEE 
— 


CHAPTER Iv. 
Of Falſe Impriſonment. 


E VER Y Reſtraint of a Man's Liberty under the Cuſtody of Co. L. 253. 
another, either in a Gaol, Houſe, Stocks, or in the Street, 
is in Law an Impriſonment ; and whenever it is done without a 
proper Authority, is falſe Impriſonment, for which the Law gives 
an Action; and this is commonly joined to an Aſſault and Bat- 
tery ; for every Impriſonment includes a Battery, and every Bat- 
tery an Aſſault, R 
The 
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Coventry v. The 21 J. 1. limits this Action to four Years ; but if un Adtion 
Apſey, Salk» be brought for detaining the Plaintiff in Priſon, from 40, 

a; us and the Defendant plead (as he may) as to part Not Guilty f 
atuor Annos, the Plaintiff may reply that it was one continued 
mpriſonment; and fo ouſt the Defendant of the Benefit of the 

Statute. N | nnn 
Str. 1095. Declaration of Mich, Term, of an Aſſault on the 1 8thof O#o- 
Webb aud ber, and an Impriſonment from thence for twenty-five Weeks; 
Turaer: on Motion in Arreſt of Judgment, the Court held that the Con- 
tinuance being laid under a Scilicet, will not vitiate what is 

perly laid in time, and that this differs from all the Caſes 
the time is affirmatively laid. SY 
Doyley and Treſpaſs againſt J. G. W idovwv; and ding the Suit ſhe took 
White, Cr. J. Huſband; aker Judgment a Writ was directed to the Sheriff guad 
Jo caperet J. G. ad ſatisfaciendum, upon which the Sheriff took the 
Defendant ; whoſe Huſband, together with her, thereupon brought 
an Action of falſe Impriſonment againſt the Sheriff, who juſti 
under the Ca. fa. the Plaintiff demurred ; and per Cur. If an Action 
be brought againſt a Widow, who before ent takes an Huſ- 
band, yet if ſhe be found Guilty, the Ca. ſa. ſhall be awarded 
| eee, and not againſt her Huſband, and Judgment for the 
etendant. l | 0 
MiddletonauS Where an Officer and another join in the ſame Juſtification, if 
| —_—_ E. 16 it be not ſufficient for the Officer, neither is it for the other; and 
«eg Ser. wherever an Officer juſtifies an Impriſonment under a Writ which 
Smith an he ought to return (and all meſne Proceſs ought to be returned) 
Boucher, Str. he muſt ſhew that the Writ was returned; but it is otherwiſe in 
cect the Caſe of a ſubordinate Officer, ſuch as a Bailiff, for he is only 
Britton ant to Execute the Sheriff's Warrant, If the Action be brought againſt 
Cole, Salk. him who was Plaintiff, he cannot juſtify by Virtue of an Execu- 
tion, unleſs he likewiſe ſhew there is a Judgment ; for the Judg- 
ment may be reverſed, and it ought to be at his Peril that he takes 
out Execution afterward : But it is enough for the Sheriff to thew 
a Writ, and if any one come in Aid of the Officer at his Requeſt, 
— ups juſtify as the Officer may do, but ſuch Requeſt is traver- 

able. | 

Rm. 749, The Officer cannot juſtify an Impriſonment for Non- payment 
of Taxes, under the general printed Warrant which the Collectors 
have, ſigned by two Juſtices; but he ought to have a ſpecial War- 


rant. 
The 
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The Defendant juſtified an 2 i t for that the Plaintiff Hi 
was indebted to him in a Debt of-20/. and he took out a Latitat zie , Cr, 


againſt him directed to the Sheriff, &c. which is the ſame Impri- 2. C. 


ſonment, Ce. The Plaintiff in his Replication traverſed that he 
owed him ſo much Money; after Verdict for the Plaintiff it was 
moved-in Arreſt of Judgment, that the Debt being but Induce- 
EIA was not traverſable, and a Repleader was 
awarded, / 
Note, that by 21 Joe, 1. c. 12. Juſtices of the Peace, Mayors, 
Bailifts, Church Wardens, and Overſeers of the Poor, Conſtables 
and other Peace Officers, may plead the general Iſſue, and give 
the ſpecial Matter in Evidence. It likewiſe enacts, that any Ac- 
tion brought againſt them, ſhall be laid in the proper County; 
and if upon the general Iſſue pleaded, the Fact ſhall appear to be 
2 in another County, the Jury ſhall find the Defendant Not 
uilty. | 
Net likewiſe, that by 24 G. 2. c. 44. no Writ ſhall be ſued out 
againſt a Juſtice for what he ſhall/do-in the Execution of his Office, 
till Notice in Writing of ſuch intended Writ ſhall have been deli- 
vered to him, or left at the uſual. Place of. his Abode, a Month 
before, and the- Juſtice may tender Amends, and. in Caſe the ſame 
is nat accepted, plead ſuch Tender in Bar to the Action, together 
with the Plea of Not Guilty, and any other Plea with Leave of the 
Court; and if upon Iſſue joined. thereon the Jury. ſhall find the 
Amends ſo tendered to have been ſufficient, then they ſhall give 
a Verdict for the Defendant. It likewiſe enacts, that no Action 
ſhall be brought againſt any Conſtable or other Officer, or any 
other Perſon — his Order, for any Thing done in Obedi- 
ence to a Juſtice's Warrant, until Demand made of the Peruſal and 
Copy of ſuch Warrant; and the ſame has. been refuſed for the 
ſpace of ſix Days; and in Caſe the Warrant be ſhewed and a Copy 
taken, and afterwards an Action be brought againſt the Conſta- 
ble, without making the Juſtice a Defendant, the Jury ſhall on 
producing the Warrant ſind a Verdict for the Defendant, notwith- 
ſtanding any Deſect of Juriſdiction. in the Juſtice; and if ſuch 
Action be brought- jointly againſt the. Juſtice and him, upon pro- 
Gacing the Warrant, the Jury ſhall find for him; and if they find 
againſt the Juſtice, the Plaint ſhall recover the Coſts he is to 
to ſuch Defendant, with a Prouiſo that if the Judge certify that 
the Itjury was wilfully and maliciouſly committed, the rakes 
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Mall be entitled to double Coſts. And a Proviſo likewiſe, that 


ſach Action ſhall be commenced within fix Calendar Months 


| after the Act committed. *15%. 288 Mts 2, ee 
Pickerſgill v. If a Man be impriſoned by a Juſtice's Warrant on the firſt Day 


Palmer, Tr. 0 . - , . 
' > Of January, and kept in Priſon till the firſt Day of February, he 
Sad. 14. will be in me if he bring his Action within fix Months after the 


*. firſt of February, for the whole Impriſonment is one intire Treſ- 


is. 


Lawrance and r he Juſtice having pleaded a Tender of Amends, the Plaintiff 


Cox, Hil. 33 obtained a Rule for the Defendant to bring the Money into Court 


2. K. B. for the Plaintiff to take the ſame, upon diſcontinuing his Action. | 


1 
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—— 
— 


een n | 
Of Injuries ariſing from Negligence or Folly. 


E VERY Man ought to take reaſonable Care that he does not 

injure his Neighbour ; therefore where-ever a Man receives 
any Hurt through the Default of another, though the ſame were 
not wilful, yet if it be occaſioned by Negligence or Folly, the 
— gives him an Action to recover Damages for the Injury fo 
uſtained. 


As in the Caſe mentioned in the third Chapter, where the De- 


fendant, by uncocking his Gun, accidentally wounded the Plain- 
tiff who was ſtanding by to ſee him do it. K. | 
2 Lev. 172. If a Man ride an unruly Horſe in any Place much frequented, 
| Michael v. (ſuch as Lincolns-Inn-Fields) to break and tame him; if the 
Aleltree & al. Horſe hurt another, he will be liable to an Action; and it may be 
brought againſt the Maſter as well as the Servant, for it will be 
intended that he ſent the Servant to train the Horſe there ; or it 
may be brought againſt the Maſter alone. 
1Raym. 739. The Servants of a Carman ran over a Boy in the Streets, and 
maimed him by Negligence ; an Action was brought againſt the 
Str, 1083, Maſter, and the Plaintiff recovered. And note, that in ſuch 
Caſe the Servant cannot be a Witneſs for his Maſter without a Re- 
leaſe, becauſe he is anſwerable to him. 


So in the Caſe . abovementioned, if one whip my Horſe,” 


whereby he runs away with me and runs over a Man, the Man 
may 
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bring an Action againſt ſuch Perſon ; for the whippi 
Horſe was an Aer paß, and therefafe he ought REY — 
able for the Conſequence of it. A Furtiori, I might maintain an Mod. 24: 
Action if I received any Hurt from my Horſe's running away, 
becauſe the Conſequence is more natural. However it is proper 
in ſuch Caſes to prove that the Injury was ſuch, as would probab 
follov/ from the Act done; as that many People were afſembl 
near the Place, at the time of his whipping the Horſe ; 
or that the Perſon run over, was ſtanding near and within Sight ; 
yet as the Defendant is only to anſwer civiliter and not criminaliter, 
it does not ſeem abſolutely 3 give ſuch Proof; though to 
be ſure ſuch Circumſtances will have Weight in diminiſhing or 


. — 


portance. 

a Surgeon undertake to cure a Perſon, and by his Negli- Dun. 17. 
gence and [Unſkilfulnels miſcarry, an Action will lie; but if the 

erſon undertaking to make the Cure be not a common Surgeon, 
there muſt be an ex Promiſe ; becauſe if it were not his Pro- 
feflian, it was the Folly of the Plaintiff to truſt him, unleſs. he 
were deceived by an expreſs Promiſe ; and the Law in ſuch Caſe 
will not raiſe a Promiſe, The Defendant may in either Caſe give 
in Evidence that the Plaintiff did not follow his Directions, Tt. 

As I ſhall have Occaſion to ſay more upon this Head in the next 

Book, under the Title of © Caſe for Miſbehaviour in an Office, 
Truſt or Duty, and of ** Caſe for conſequential Damages, I 

will only add in this Place, That it is a ſettled Diſtinction, that: Raym. 
where the immediate AQ itſelf occaſions a Prejudice, or is an In- 402. 
jury to the Plaintiffs Perſon, Houſe, Land, &c. Treſpaſs vi 0 Y 
armis will lie: But where the Act itſelf is not an Injury, but a 

Co ſrom that Act is prejudicial to the Plaintiff s Perſon, 

Houſe, Land, &c. Treſpaſs vs ef armis will not lie, but the pro- 

per Remedy is an Action on the Caſe, | 


E | C H A P- 
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CHAPTER, vi. 
Of Adultery. 


1 
; 


jan now come to the laſt Thing for which (as a perſonal In- 
jury) an Action will lie, and that is Adultery.” And the Ac- 
tion lies in this Caſe for the Injury done to the Huſband, in alie- 
nating his Wife's Affections; deſtroying the Comfort he had from 
her Company ; and raifing Children for him to ſupport and pro- 
vide for. And as the Injury is great, fo the Damages given are 
commonly very conſiderable ; But they are properly increaſed or 
diminiſhed by the particular Circumſtances of each Caſe ; the 
Rank and Quality of the Plaintiff ; the Condition of the Defen- 
dant ; his being a Friend, Relation or Dependant of the Plaintiff, 
or being a Man of Subſtance ; Proof of the Plaintiff and his Wife 
having lived comfortably together before her Acquaintance with 
the Defendant ; and her having always born a good Character till 
then; and Proof of a Settlement, or Proviſion for the Children of 
the Marriage, are all proper Circumſtances of Aggravation. On 
the other hand, Proof that the Wife had before eloped with others ; 
or that the Huſband had turned her out of Doors, and refuſed to 
maintain her ; and that he kept Company with other Women ; or 
that he was acquainted with and conſented to the Defendant's Fa- 
miliarity with her, is proper in Mitigation of Damages. So the 
Defendant may give in Evidence, that the Wife had a Baſtard 
before Marriage, but he will not be permitted to give Evidence 
of the 2 Reputation of her being (or having been) a Proſti- 


Willes Ch. J. tute for that may be occaſioned by her Familiarity with the De- 


per Foſter J. may be admitte 


fendant ; though perhaps, after having laid a Foundation by prov- 
ing her being yt; with other Men, ſuch general Evidence 
: But for this Matter of giving Character in Evi- 
dence Vide Poſt Lib. 6. | 
Note; In this Action it is neceſſary for the Plaintiff to prove his 
Marriage ; which may be done either by a Copy of the Regiſter, 
or by the Teſtimouy of one who was preſent at the Ceremony. 
It has been doubted whether the Ceremony muſt not be perform- 


Woolfton and ed according to the Rites of the Church; but as this is an Action 


Denniſon J. at Thetford, 17 $3» where Plaintiff was an Anabaptiſt, and recovered 500 /, 


- againſt 
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againſt a wrong Doer, and not a Claim of Right, it ſeems ſuffici- 
ent to prove the Marriage according to any Form of Religion, as 
in the Caſe of Anabapti „enen! Jews. 

The Confeſſion of the Wife will be no Evidence againſt the Biker «4 
Defendant ; but a Biest between her and the Defendant may 14 5. 
r 80 Letters written to her by the Defendant may be 

as Evidence againſt him, but her Letters to him will be no 
Evidence for him. 

As the Giſt of the Action is the criminal Chomeliticn, and not Cock and 
the Aſſault, the proper Plea under the Statute of Limitation is not 2 A 
Guilty within fix Years. a 


. / „ . .- * * - . 
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== For what Injuries affecting a Man's 
perſonal Property, an Action ad 
be brought. 


INTRODUCTION. 


AVING in the laſt Book taken Notice of the ſeveral Injuries 
affecting a Man's Perſon for which an Action may be 
brought, I ſhall now confider in what Caſes an Action will lie for 
Injuries affecting his Property; and they divide themſelues into 
two Sorts. 


1. Such as affect his 3 
a. Such as affect his real Property. 


The Actions be for his 
* _—_— brought injure OR pers 


1. Deeeit. 

2. Trover. 

3» Detinue. 

4. Replevin. 

5. Reſeous. 

6. Treſpaſs. 

7. Caſe for — in an Office, Truſt 


or Duty. 
8. Caſe for conſequential Damages. 


We 
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N Ai O K 
Of Deeeit. : 
ECEIT properly lies where one Man does any Thing in Dv. 543: 
the Name of another, by which the other is damaged and + * 
deceived ; as if one without my Knowledge purchaſe a Qyore In- 
pedit in my Name, returnable in Banco, and after cauſe it to be 
abated, or me to be nonſuited. 80 if one forge a Statute Merch- 
ant in my Name, and thereupon a Capras is ſued out, upon which: 
I am taken, I may have a Writ of Deceit _— him that forged 
it, and him that ſued the Capigs, But this Writ lies chiefly upon 
Recoveries obtained by Covin and Deceit: And in ſuch Caſes 
where the Recovery is of Land, it is brought to reſtore the Party 
to the Lands and Profits : And in other Caſes ſuch as Debt, &c, 
to give him Damages: But what I intend to take Notice of in the 
preſent Chapter are Actions upon the Caſe in the Nature of a Writ 
2 8 lie 2 a 3 a 1 
on, or other wiſc, im to hi Who 
has placed a ef a Dara in him; as if a Man in Poſſeſ- Aleyn gu 
fion of a Horſe, or a Lottery Ticket, fell it to another for his 
on, for Poſſeſſion of a perſonal Chaitle is a Oolour of Title; and Medina and 
therefore it was but a reaſonable Confidence, which the Buyer Sr. 
in him, when he affirmed it to be his own. But it is in- 1 Rayn. 593; 
cumbent on. the Plaintiff in ſuch Caſe to prove the Defendant 8. C. 
knew it not to be his own at the Time of the Sale (for the Decla- . 91. 
ration muſt be that he did it fraudulently, ar knowing it not to be 
his own.) For if the Defendant had a reaſonable Ground to be- 6 k. 210. 
le ve it to be his Property (as if he bought it n fide) no Action 
will lie agaiuſt him; but the Defendant cannot plead ſuch Mat- 
ter, but muſt give it in Evidence. 4 | 
So. if the Vendor affirm-that the Goods are the Goods of a, Daa. 176, 
2 Friend, and that he had an Autherity from him to pl 7. 
ſell, » Whereas. in truth are the Goods of another, and 


he had no ſuch Authority, an Action will lie againſt him; and 
in ſuch Caſe it will be ſufficient for the Buyer to prove them the 
Goods of another, without proving that the Defendant knew them 
to be ſo (for it need. not be averred in the Declaration) 8 

| | eit. 


4d 


Salk. 210. 


Riſney and 
Selby. 

Salk. 211. 
Raym. 1118, 
Sid. 146, 


Yelv. 20. 


1 Sid. 146. 


u. 


Torn and Ni- 
chols, Salk. 


289. 
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Deceit is in his falſely affirming he had an Authority to ſell them: 
The Plaintiff muſt therefore prove that he had no ſuch Authority; 
and doubtleſs proving them to be the Goods of another would 
Evidence prima facie that he had no Authority, and ſufficient to 
put him upon proving that he had, 

If the Seller were out of Poſſeſſion of the perſonal Chattel at the 
Time of the Sale, no Action will lie againſt him though it be not 
his own, without an expreſs Warranty, for then there was Room 
to queſtion his Title. ; 

If the Seller affirm the Rent of a Houſe to be more than it 
really is, whereby the Purchaſer is induced to give more than it is 
worth, an Action will lie for the Deceit; for the Value of the 
Rent is Matter which lies in the private Knowledge of the Land- 
lord and Tenant, and muſt be the ſame to all. But if the Seller 
had only affirmed, that J. S. would have given ſo much for it, 
whereas J. S. had never offered ſo to do, no Action would lie, 
for ſuch Affirmation could not deceive him in the Value ; fo if he 
had only affirmed it was worth ſo much, for the Purchaſer might 
inform himſelf of the Value. And ſo it is in all Caſes, where the 
Purchaſer may eaſily diſcover the true Value, or where the Thing 
may be of more Value to one Man than to another ; as Jewels, 
PiQures, &c, 1 1 

In Chandler v. Lopus, which was Caſe, Whereas the Defen- 
dant having Skill in Jewels, had a Stone which he affirmed to be 
a Bezar Stone, and fold it as ſuch to the Plaintiff : Judgment was 
arreſted, becauſe the Declaration did not aver, that the Defendant 
knew it not to be a Bezar Stone, or that he warranted it to be 
one. | ; 8 | b «| A 

But if a Merchant fell one Kind of Silk for another, whereby 
the Purchaſer is impoſed upon in the Value, he may bring his 
Action; and though it appear upon Evidence that there was no 
actual Deceit in the Merchant, but that it was in the Factor be- 
yond Sea; yet it will be ſufficient to charge the Defendant; for he 
ſhall be anſwerable for the Deceit of his Factor ciuiliter, though 
not criminaliter ; for ſince Somebody muſt be a Loſer, it is more 
reaſonable that he that puts the Truſt and Confidence in the De- 
ceiver ſhould be the Loſer, than the Stranger. 


Butterfield any If the Vendor affirm a Horſe to be ſound Wind and. Limb; 


Burroughs, 
Salk. 21. 


whereupon the Purchaſer dem adbibens gives ſo much; if the 


Horſe be blind, an Action will lie; but it ſeems to be good Evi- 


2 dence 
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in gp on the Part of the Defendant, that the Defect 
is 5 Viable. then it * be reaſonably intended that the Affir- 
mation extended to it. And note that, if the firſt Contract with 
Warranty be broken off, the Warranty will not extend to a ſub- 
ſequent Sale, 

It has been ſaid that if a wartaT Man pretend to be ſingle, and Ski. 119. 
marry fe S. ſhe may bring an Action to recoyer Damages for the BEE 
Iajp ne her by his it; but ſuch an Action will not lie 7% 

Kh 75 who is impoſed upon by a married Woman, becauſe 
the Converſation and Contract of the Wife will not bind the Huſ- 
band. And it may be doubted in the other Caſe, being Felony progor and 
by 1 Fac. 1. as it is a general Rule, that where a Treſpaſs is by Bury, Hil 
Statute turned into Felony, the Treſpaſs is merged ; though in (; 7% mM 
the Caſe of Garford v. Richardſon, Tr. 36 Car. 2. the Court of - 
K. B. upon a Motion in Arreſt of Judg ent in ſuch an Action 
brought by a Woman gave 2 an e the Plaintiff, holding 
the Action to be maintainable. I 


( | 


— 


5 - 
_ 
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CHAPTER II. 
Of Trover. 


ROVER is a ſpecial Action on the Caſe, which one Man 
may have againſt another, who hath in his Poſſeſſion any 
of his Goods by olive „ finding, or otherwiſe, and ſells or makes 
uſe of them * bs Conſent, or refuſes. to deliyer them on. 
Demand; and it is for Recovery of es to the Value of the 
Goods; and therefore the Declaration ought to contain conveni- 
ent Certainty in the Deſcription of the Things, ſo that the] 
may know what is meant thereby ; but it — not co Salk: 654, 
much Certainty as an Action of Detinue, becauſe that is for the 
Recovery of the Things themſelves, and therefore Trover for 20 
Ounces of. Cloyes and Mace has been holden good. So for all Su. 827. 
the bag contained in ſuch a Houſe ſo for a Parcel of Dia- 


me 
fa i Gentleman lodge Jewels ſealed up in a Bag with a Banker Hartop and 
for ſafe Cuſtody only, and the Banker break open the Bag, and T. 


pawn 
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pawn che Jewels to another, the Gentleman-may bring Trover 
againſt the Pawnee, for he ſhall not — res, Deceit 
of the Banker, as he gave him no Power to do that Act in which 
the Deceit lies; and therefore it differs greatly from the Caſe, ta- 
ken Notice of in the laſt Chapter, of the Merchant anſwering for 
the Deceit of the Factor. 

The Converſion is the Giſt of the Action, and the Manner in 
which the Goods came to the Hands of the Defendant is only 
Inducement: And therefore the Plaintiff may declare upon a De- 
venerunt ad Manus generally, or ſpecially per inventionem, er 
the Defendant came to the Goods by Delivery,) or that the De- 


fendant fraudulently at Cards won Money of the Plaintiff from the 

Wife of the Plaintiff; and this being but Inducement, need not 
be proved; but it is ſufficient to prove Property in himſelf, Pof- . 

ſeſſion to have been in the Defendant, and a Converſion by him. 

\ In the Declaration the Converſion was laid to be on a Day be- 

fore the Trover ; wherefore a Motion was made in Arreſt of 

Judgment, but the Declaration was holden to be good, for the 


Poſtea convertit is ſufficient. and the Vix. is void. 
„Mod. 31, As to the Property, a ſpecial one is ſufficient, and therefore this 
Str. 503, Action may be brought by a Carrier or Bailee ; or by a Finder, 
for that will enable him to keep the Thing againſt all but the 
rightful Owner. | | | | 
2 Saund. 47 A Sheriff who has taken Goods in Execution may bring Tro- 
ver for them ; if they were taken away before Sale. 
Per Powel J. Tf an Houſe be blown down and a Stranger take away the Tim- 
— ber, the Leſſee for Life may being Trover ; for he has a ſpecial 
MSS. Property to make Uſe of the ſame (as if he would rebuild) tho” 
the general Property be in the Reverſioner. 
Sir William A Lord who ſeizes an Eſtray or Wreck, may before the Year 
Courtney's and Day expired maintain Trover . a Stranger; for he has 
S. ss. more than a Poſſeſſion, viz, a Poſſe that will turn into a Pro- 
Pye and Pley- perty. 
del, Berks 
1750, per Clarke Bar. S. P. 


Lord Cullen's And Property is ſufficient without Poſſeſſion; therefore on the 
123: Bar, Trial of an Ejectment for a Mine it was holden, that a Recovery 
in Trover for a Parcel of Lead dug out of the Mine was no Evi- 


dence of the Plaintiffs Poſſeſſion. 
In 
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Ia Trover for ten Load of Timber, the Caſe was, That the De- Culling es 
fendant had been Tenãnt to the Plaintiff, and erected a Barn upon Treby c.. 
the Premiſſes, and put it upon Pattens and Blocks of Timber lying at Hereford 
upon the Ground, but not fixed in or to the Ground; and upon 4. 
Proof that it was uſual in that Country to erect Barns ſo, in order 
to carry them away at the End of the Term, a Verdict was given 
for the Defendant. But though Lord Chief Juſtice Treby thought 
proper in this Caſe, to take Advantage of the Cuſtom of the 
Country ; yet I apprehend that it would now be determined in 
Favour of the Tenant without any Difficulty ; for of late Years Lord Dudley 
many Things are allowed to be removed by Tenants, which 2 2 
would not have been permitted formerly. As Marble Chimnies, 1 inCase. 
Sc. ſo more ſtrongly in Things relative to Trade, as 3 
Veſſels, Coppers, Fire Engines, Cyder Mills, Sc. The gene 
Rule of Law is, that whatever is fixed to the Freehold becomes 
Part of it, and cannot be moved ; but many Exceptions have been 
admitted of late to this general Rule, as between Landlord and 
Tenant, or between Tenant for Life, or Tail, and the Reverſioner: 

But the Rule ſtill holds as between Heir and Executor. | 
If there be Trover before the Marriage of the Plaintiff, and a 2 Lev. 107. 
Converſion after, the Baron and Feme may join ; for though the 
Converſion is the Cauſe of Action, and therefore the Huſband 
may ſue alone, yet the Inception of the Cauſe of Action was in 
the Wife by the Trover. | 
If a Bank Bill, payable to A. or Bearer, be found by a Stranger, Salk. 126. 
who transfers it to B. A. may maintain Trover againſt the Stran- 
ger, but not againſt B. becauſe the Courſe of Trade creates a Pro- 
perty in him : But as to the Stranger who had no Title, the Pro- 
perty is ſtill conſidered to remain in A. But if the Plaintiff had Suk. 234. 
given Lottery Tickets to a Goldſmith to receive Money for them, 
and the Goldſmith having likewiſe received Tickets of the Defen- 
dant, and given him a Note to pay him ſo many Tickets, after- 
wards had delivered upon his Note the Plaintiff's Tickets to the 
Defendant, this would not change the Property. 
One Jointenant or Tenant in Common, or Parcener, cannot Salk. 290. 
bring Trover againſt his Companion for a Thing ſtill in his Poſ- 
ſeſſion, becauſe the Poſſeſſion of one is the Poſſeſſion of both; if 
he do, it is good Evidence upon Not Guilty. But if one Tenant Co. L. 200. 
in common deſtroy the Thing in common, the other may brin 


g n 1 
Trover; and therefore where one Tenant in common of a Ship — 
F | took and Smith, II. 
1. G. 1. C. B. 
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Salk 290. 


2 Lev. 113. 


Leon. 220. 


Apud Exon, 
per Turton }. 
Salk. MSS. 
Weſt and Paſ- 
more. 

OR. Str. 4. 
8. C. 


Salk. 289. 


Corro 


1 Bulſ. 68. 


Colſton . 
Woolſton, Tr. 
i An. per 
Holt at G. 
Hall. Salk. 
M38. 
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took it away, and ſent it to the Weſt Indies, where it was loſt in 
a Storm, Lord King left it to the Jury, Whether this were not a 
Deſtruction by the Defendant ; who found it ſo accordingly. But 
if one Jointenant, Cc. bring Trover againſt a Stranger, the De- 
fendant may plead it in Abatement, but cannot give it in Evidenee. 
Bat in fuch Cafe the Plaintiff ſhall recover only the Value of his 
Share, 

If a Leaſe be made to A. and B. and the Indenture of Leafe be 
deliveted to B. who dies, by which the whole ſurvives to A. he 
may bring Trover for the Indenture, for the Poſſeſſion of B. was 
his Poſſeflon. 

But though one Tenant in common cannot bring Trover againſt 
his Companion, yet that is only where the Law conſiders the Poſ- 
ſeſſion of one to be the Poſſeſſion of both ; and therefore if A. be 
Tenant in Fee of one fourth Part of an Eſtate, and B. Tenant in 
common with him of the other three Parts, for a Term of Years 
without Impeachment of Waſte ; if A. cut down any Trees and 
B. take them away, A. may maintain Trover : For though B. 
being diſpuniſhable of Waſte might cut down what Trees he 
would; yet Trees having an inheritable Property, and he having 
no Intereſt in the Inheritance, cannot take them when felled by 
him who has the Inheritance; and conſequently his Poſſeſſion 
being tortious, cannot be ſaid to be the Poſſeſſion of the other. 

If a Son, having a general Authority to receive and pay Money 
for his Father, receive Money due on a Bill to his Father, and give 
a Receipt for it, as Money had to his Father's Uſe, and after give 
it away, the Father may bring Trover againſt the Donee; for 
his Son's Receipt is a good Diſcharge of the Debt, and therefore 
his Poſſeſſion is the Poſſeſſion of the Father; the Son being as to 
this Purpoſe his Servant; and the Son may in this Caſe be a Wit« 
neſs — 1 the Delivery to the Defendant) his Evidence being 
ted by other Circumſtances. 

If A. be indebted to C. and B. to A. and it is agreed between 
them, that B. ſhall deliver Goods to C. in Satisfaction of A. 's 
Debt; if B. convert them to his own Uſe, C. may maintain Tro- 
ver againſt him though he never had Poſſeſſion, for by the Agree- 
ment the Right was in him, and the Converſion a Wrong to kim 
But if A. order a Tradeſman to fend him Goods by a Hoyman, 
and the Tradeſman ſend the Goods by a Porter to the Houſe where 
the Hoyman reſides when in Town, and the Porter not finding 

| him, 


\ 
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him, leave the Gobds with the Landlord, A. cannot have Trover 

ageinſt the Landlord; for the Property never veſted in him, but te- 

mained in the Ttadeſmin ; bat if the Perſon to whom the Goods 2 N. 309. 

bad been delivered had been a Servant to the Hoyman and intruſ- 5. . . . , 

ted by him to receive the Goods, A. might maintain Trover ; for 
fuch Delivery the Property would have veſted in him; and 

thetefore in ſuch Caſe the Tradeſman could not bring Trover 

againſt the Hoyman: But if A. had not directed the Tradeſman Graves and | 

to deliver the Goods to that particular Hoyman, in ſuch Caſe the Fund 7 Loi 

rty would not have been in A. till he had actually received Salk MS8. © 

the Goods; and therefore the Tradeſman might bring Trover for 

them againſt the Hoyman. Yet it has been holden, that if a 3 F. W. 186. 

Tradeſman in London fend Goods by Order, to a Tradefman in 

the N by a Cartier not named or appointed by the Country 

Trader; if the Carrier embezil the Goods, the Country Trader 

muſt ſtand to the Loſs. So if A. order the Goods to be tranſmitted Heynes . 

to him by a particular Carrier, though upon Condition to return 1 

them again if he diflike them; yet 7 Delivery to the Carrier j. gury © 

the Property is veſted in A. and he will be bound to pay the Price 1686. 

to the Tradeſman ; and _—_— the Tradeſman cannot bring 

Trover againſt the Carrier ; though 17. * wete to com ou 

in Evidence, that the Catriet had kept che Gböds ih Town, itt 

Satisfaction of a Debt due from A. to bim (and that without the, 

Conſent of A. who was ſoon after 1 the Court would 

leave it to the Jitty, and not let the Cattief take Advantage of 

ſuch tortious Act; for in ſach Cafe there is Reafon to preſume the 

Carrier did not accept the Gods for A. never having had any In- 

tention to deliver them to Him; and if ſo, the Property wil not 

1 ets —— —4 Vopr alfi in the on &ſm n, 

who ma) efofe bring the Aon. The Defendant 7th Apr. Atkins and 

ſent Goods to A. who Fi May Fun finding bim in Ba rok, 

Circumſtances, redelivered the Goods to à Friend of the Defen- 105. 

dant's, and ſent him Notice; but before the Defendant could ſig- 

nify his Conſent to take back the Goods A. became a Bankrupr, 

and in an Action of Trover by the Affignee, the Court held, there 

being à precedent Confideration, viz. the Debt, A. could not 

countermand the Delivery, but the Property reveſted in the De- 

ſendant till difagreement, and the Contract did not ſtand open till 

Agreement. 
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If a Man deliver Corn to his Servant to ſell, who does fo accard- 
ingly, and converts the Money to his own Uſe, the Maſter may 
bring Trover againſt him for the Money ; for though it has for- 
merly been a Doubt, yet it ſeems now to be agreed, that Trover 
will lie for Money, becauſe Damages only are to be recovered. 

In Trover for a Debenture, the Plaintiff muſt exactly prove the 
Number of the Debenture as laid in the Declaration, and the exa&t 
Sum to a Farthing, or he will be nonſuited. But he need not ſet 
out the Number (any more than the Date of a Bond, for which 
Trover is brought,) for being out of Poſſeſſion he may not know 
the Number, and if he ſhould miſtake, it would be a Failure of 
his Suit, | | WER, ry 
In order to prove Property, where the Action is brought by an 
Aſſignee under a Commiſſion of Bankruptcy (who may declare, 
if he will, ut de bonis ſuis proprits) it is neceſſary to prove, 1. The 
Bankrupt a Trader within the Statute. 2. The Act of Bankruptcy. 
3. That the Commiſſion was regularly granted. 4. The Aſfign- 


ment to the Plaintiff, 5. A Property in the Bankrupt. It will 
be proper therefore to conſider what Evidence is ſufficient to prove. 
theſe ſeveral Things; and for that Purpoſe I will ſet down the 
Words of the ſeveral Statutes which deſcribe what Perſons may be 


Bankrupts, and what Acts will make them ſo. 
By 13 El. c. 7. Any Perſon uſing the Trade of Merchandize, 
by way of Bargaining, Exchange, Rechange, Bartry, Cheviſance, 
or otherwiſe, in groſs or by retail, or ſeeking his Trade or Living 
by buying and ſelling, that departs the Realm, or begins to keep 
Houſe, or otherwiſe abſent himſelf, or ſuffers himſelf willingly to 
be arreſted for any Debt not due, or ſuffers himſelf to be outlaw- 
ed, to defraud any of his Creditors, ſhall be deemed a Bankrupt ; 
and by 1 Jac. 1.c. 15. or fraudulently procures his Goods to be 
attached or ſecreted, or makes any fraudulent Grant of his Land 
or Goods, to the Intent that his Creditors may be defrauded ; and 
by 21 Jac. 1. c. 19. any that uſes the Trade of a Scrivener recei- 
ving other Men's Money into his Truſt and Cuſtody, or any 
Merchant who ſhall endeavour to compel his Creditors to take leſs 
than their due Debt, or gain longer time than was given upon the 
original Contract, or being indebted in 100/, or more ſhall not pay 
or compound for the ſame within ſix Months after due, and the 
Debtor be arreſted for the ſame, or within ſix Months after an 
Original ſued out and Notice thereof, or being arreſted ſhall lie in 


Priſon 
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Priſon two Months or more upon that or any other Arreſt, or be- 
ing eſted for 1004. or more of juſt Debts ſhall eſcape out of Pri- 
ſor, vr procure his Enlargement by putting in hired Bail. And by 
th id Act 21 Fac. 1. in the ſaid Caſes of Arreſt and lying in 
Priion; or getting forth by hired Bail, he is to be deemed a Bank- 
rupt from the time of his firſt Arreſt, | : 

By 14 Car. 2. c. 24. The having Money in the Eaft-India 
en will not make a Trader; and in the 5 G. 2. c. 30. by 
which Bankers, Brokers, and Factors, are made liable to be Bank- 
rupts, there is a Proviſo that it ſhall not extend to any Farmer, 
Grazier or Drover. 


Conſtructions on the aſoreſaid Statutes. 


A Man cannot be a Bankrupt in reſpect to Debts contracted Ca. K. B. 
during his Infancy, though the Act of Bankruptcy were com- 3. 
mitted after he was of Age. 

A. being arreſted puts in Bail, afterwards he ſurrenders in Diſ- Tribe and 
charge of his Bail, and is above two Months in Priſon, he is a 3 5 
Bankrupt only from the time of his Surrender, not from the time Salk. 109. S. F 
of his Arreſt. | | 

A Shoemaker may be a Bankrupt, for he lives by buying and —_ 31. 
ſelling of Leather; but an Innkeeper as ſuch cannot, for tho he 3 395: 
buy Proviſion, yet he does not properly ſell it, for the Attendance - 
of his Servants, Furniture of his Houſe, &c. are to be conſidered. 

One who buys Cattle at one Fair, keeps them three or four Mills and 
Days on his own Ground, and then drives them to another Fair to Hughes, N. 
ſell, is a Drover within the Meaning of 5 G. 2. aforeſaid. On 

In the Caſe of Woodier a Mercer on Ludgate- bill, againſt whom. Cited by Sir 
his going beyond Sea being given in Evidence, it was inſiſted that — 
ſhewing quo Animo it was done (viz, on Account of having killed Ward, Hil. 
his Wifey it could not be conſtrued an AR of Bankrupty ; but it 12 G. z. 
appearing his Creditors were thereby in fact prevented from reco- 
vering their Debts, Reeves Ch. Juſt. held it was; but if that Fact 
had not come out, it would have been otherwiſe. _ 

If A. commit a plain Act of Bankruptcy, as keeping Houſe, Salk. 110. 
&c. though he after go abroad and be a great Dealer, yet that will 
not purge it. But if the Act were doubtful, the going abroad and 
dealing will be an Evidence to explain the Intent of the firſt Act; 
f or if it were not done to defraud Creditors, and keep out - the 

ay, 
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Way, it will not be an Act of Bankruptcy. Alſo if after a plain 
Act he pay off or compound with all his Creditors, he is become 
a new Man. 
To conſtitute an Act of Bankruptcy, the Denial of the Party 
muſt be with an Intent to delay Creditors ; therefore being denied 
when ſick in Bed, or engaged in Company, would be no Act of 
Field and Bel- Bankruptcy ; and Lee Ch. Juſt. held the fame, where the Denial 
lamy, H. 15 was by Agreement in order to take out a Commiſſion, But in 
8} 8 Bramley v. Mundee, at Guildhall ad June 1756, Mr. Juſtice Fyfler 
held it ſufficient Proof of an Act of Bankruptcy : The Fact proved 
was, that the Party (in Conſequence of an Agreement made at a 
Meeting of the Creditors two Hours before, at which he and the 
Plaintiff both were) was denied to the Plaintiff's Clerk, who was 
ſent to demand Money; tamen Quære, for how can ſuch a Denial 
Jackmar and be faid to be with Intent to delay the Creditor ?—Though a Man 
Nightingale, with Intent to delay his Creditors order himſelf to be denied, 
per eat unleſs in fact he be denied to a Creditor, it will be no Act of 
C. Hall Bankruptcy, therefore it is neceſſary to prove that the Perſon de- 
nied was a Creditor. | | 
Ewens and A Man cannot be an Evidence to prove an Act of Ban 
- 4x84 =—_ committed by himſelf; but his Confeſſion to a third Perſon that 
Hardwicke he had gone out of the Way to avoid being arreſted, is Evidence, 
Ch. e, So a Verdict upon an Iſſue directed out of Chancery, to which 
Bencroſft, per only one of the Defendants was Party, may be read againſt all the 
Raps, Ch. J. Defendants, to prove the time of the Act of Bankruptcy. 
i 1738. | 
Croxton add A Man's giving Money for Notice when a Writ ſhould come 
— BY" into the Sheriff's Office againſt him, is no Proof of an Act of 
n * for he may do it to prevent his Credit being blown. 
4 G. 2, Proof of the Commuſfion ought to be by ſhewing it under Seal, 
and the Petition to the Chancellor on which it was granted, and 
the Debt of the petitioning Creditors, which (by 5 G. 2.) if one, 
muſt amount to 1001. if two, to 1 50. if three or more, to 2000. 
It muſt alſo be a legal Debt; therefore the Aſſigner of a Bond 
cannot be a petitioning Creditor ( Mfedlitot's Caſe in Chancery E. 
Swayne al” 4 C. 2 Ot. Str. 161.) and it muſt be due at the Time of the 
Hil. 13 G. 1. Act of Bankruptcy committed, (Toms and others v. Mytton, H. 
Str. 746. 13 C. 1. Oc. Str. 147.) but though of above ſix Years ſtanding, 
Criſp and Per- it will be good, 
eg? N. B. A joint Creditor may ſue out a ſeparate azar 
| e 


— 
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. The t is to be proved by producing the Deed, and 
proving the Execution of it 3 Commiſſioners. : 


Till Aſſignment the Property is not out of the Bankrupt ; but Salk. 108. 
the Aſſignment veſts the Property in the Aſſignees from the time 
of Bankruptcy ; and therefore ifa Perſon ſue out Execution againſt Ruſh and Ba- 
a Bankrupt, and the Sheriff ſeize his Goods and ſell them, and K 1-5 G: 
give the Money to the Perſon ſuing out the Execution, the AG 
tignees may bring Trover againſt the Sheriff (or the Perſon ſuing Ibid. 
out the Execution, if he can be proved a Party to the Converſion, 
by giving Bond to ſecure the Sheriff, and ſo making it his own 
AR); and there is no Occaſion for an actual Demand, becauſe 
the Property being veſted in the Aſſignees from the time of the 
Bankruptcy, the Execution was tortious. If therefore a Sheriff Cooper and 
levy Goods on a Fi. Fa. after an Act of Bankruptcy committed, =0 2 
but before a Commiſſion ſued out, he ought not to ſell the Gods 
after the Commiſſion, for if he do, he will make himſelf liable in 
Trover. Where the Caſe appeared to be, that the Defendant took Baily -»d 
the Goods by Virtue of a N. Fa. directed to him as Bailiff after an Bunning. 
Act of Bankruptcy, but before a Commiſſion ſued out; on a ſpecial 1 
Verdict he had Judgment, for being an Officer he was obliged to 
execute the Writ, Note, the fingle Queſtion referred by the ſpecial 
Verdict was, Whether the taking were lawful, and it was upon 
that the Court determined : A Bailiff, as ſoon as he has taken the 
Goods, is funt7us Officii, and therefore if he were juſtified at the 
time of taking, a ſubſequent Commiſſion ought not to affect him. 

Note; the Aſſignee could not bring an Action for Money had St: 857. 
and received, for that would go in Affirmance of the Sale which 
muſt be defeated to intitle the Aſſignee, But where the Bankrupt Ca. k. B 
himſelf ſells the Goods, the Aſſignee may either bring Aſumpfit 3*+ 
and affirm the Sale, or Trover and defeat it, | 

A. became a Bankrupt after his Goods extended on a Statute, Cr. Car. 148. 
and before the Liberate; and in Trover by the Aſſignees againſt 
the Defendant, who had got poſſeſſion by Virtue of the Liberte, 
the Court held the Property was Civeſted out of the Bankrupt by 
the Extent, and conſequently that the Goods were not aſſignable, 
And Note: The Act of Bankruptcy is the ſame Thing in the su. 982. 
| Caſe of common Creditors, as the Aſligament is in the Caſe of the 
King. The King is bound by an actual Aſſignment, becauſe the 
Property is then abſolutely transferred to a third Perſon ; but Re- 
lations, which are but Fictions of Law, cannot bind the — ; 
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L'apoſtre v. 
Leplaiſtrier, 
M. 1708. 


8 F. W. zig. 


Salk. MSS. 
8. Ch 


Ryal and 

Rowles, H. 

22 G. 2.10 
Canc, 


An IntroduBtion to the Law 
And Note, that the 19 G. 2. reciting that Perſons frequently 


commit ſecret Acts of Bankruptcy unknown to their Creditors, 
and after appear publickly and carry on their Trade, and that 
permitting fuch ſecret Acts of Bankruptcy to avoid Payments bona 


fide made, is a Diſcouragement to Trade, enacts that no Perſon 
who is bona fide a Creditor of any Bankrupt for Goods ſold, or for 


any Bill of Exchange drawn, negotiated or accepted by him, 
ſhall be liable to refund to the Aſſignees any Money, which before 
the ſuing forth the Commiſſion was bona fide, in the uſual or or- 
dinary Courſe of Trade and Dealing, received of ſuch Perſon by 
ſuch Bankrupt before ſuch time as he ſhall have Notice that he is 
become a Bankrupt, or that he is in inſolvent Circumſtances. 

As to the Proof of Property ; by 21 * — 1. c. 19. If any Per- 
ſon becoming a Bankrupt have in his Poſſeſſion, by the Conſent 
of the Owner, Goods of another Man, and ſhall be reputed Owner 
of ſuch Goods, and ſhall take upon him the Sale, Alteration or 
Diſpoſal of them, the Commiſſioners of Bankrupts ſhall have 
Power to ſell ſuch Goods for the Benefit of Creditors, 

This does not extend to Goods which a Factor has in his Poſ- 
ſeſſion and offers to ſell for another Man : Therefore in Trover for 
a Parcel of Diamonds againſt the Aſſignee of Levi a Bankrupt, 
to whom before his Bankruptcy the Plaintiff had delivered the 
Diamonds to ſell ; upon a Caſe made, the Court of K. B. were of 
Opinion that the General Words of the Clauſe ought to be explain- 
ed by the Preamble, and that theſe Jewels being originally the 
Plaintiff's, and the Bankrupt having no more than a bare Autho- 
rity to ſell them for the Plaintiffs Uſe, were not liable to the Bank- 
ruptcy. | 

But if a Jeweller have in his Poſſeſſion Jewels belonging to A. 
and becoming a Bankrupt offer the Jewels to Sale to F. S. the 
Aſſignee may diſpoſe of 1 and A. cannot have Trover againſt 
the Vendee. 

Upon this Clauſe too in the Statute it has been determined, that 
if a Trader mortgage his Stock in Trade, and continue in Poſſeſ- 
ſion and become a Bankrupt, his Aſſignees may diſpoſe of it; but 
if he mortgage or ſell a Choſe in Action (Ex. gr. a Ship at Sea) 
and deliver over the Muniments, it will not be within the Statute. 
If Goods be conſigned to a Factor who ſells them, the Mer- 
chant muſt come in under the Commiſſion ; but if he lay the Mo- 
ney out in other Goods for the Merchant, the Merchant will have 


the 
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the Goods. So if he ſell the Goods for Money at a future Day, 
the Merchant will be entitled to the Money. 

And by the 1 Fac. 1. c. 15. , 5. If any Perſon, who ſhall 
afterward become a Bankrupt, ſhall convey his Lands or Chattles, 
or transfer his Debts, except upon the Marriage of any of his 
Children, or ſome valuable Conſideration, the Commithoners 
may diſpoſe thereof the ſame as if the Bankrupt had been actually 
ſciſed or poſſeſſed. 
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The Bankrupt cannot be Evidence to ſviear Property in himſelf, Ewens and 


or a Debt due to himſelf, without a Releaſe of his Share in the 
Surplus and the Dividends, for elſe he is plainly intereſted, but 
he may prove Property in, or a Debt due to another. 

By 5 G. 2. c. 30./. 7. In Caſe any Perſon is ſued for a Debt 
due before he became a Bankrupt, he may plead in general, that 
the Cauſe of Action did accrue before ſuch Time as he beeame a 
Bankrupt, and may give the 2 Matter in Evidence; and the 


Certificate and Allowance ſhall be ſufficient Evidence of the trading 


Bankruptcy Commiſſion, and other Matters precedent to ſuch 
Certificate, and a Verdict ſhall thereupon be given for the Defen- 
dant, unleſs the Plaintiff can prove the Certificate obtained unfair- 
ly and by Fraud, or can make appear any Concealment by the 
Bankrupt to the Value of 10/. | 

Though by that Statute the future Effects of a Bankrupt are 
liable to be ſeized for the Benefit of Creditors, yet the Bankrupt 
has in the mean Time ſuch a Property in them as will enable him 
to ſell them. 

In Trover by a Stranger for Goods taken at Sea, in order to eſta- 
bliſh a Property in himſelf, the Plaintiff muſt prove two Things, 
1. That the Sovereign of the Plaintiff was, at the Time of the ta- 
king, in Amity with the King of England. 2. That the Defen- 
dant was, at the Time of taking, in Amity with the Sovereign of 
him whoſe Goods were taken ; for if he that took them were at 
—_— with him whoſe Goods were taken, the taking was lawful, 
and of Conſequence the Property altered. The Caſe in fourth 
Inſtitute was, England was in Amity with Spain and Holland, 
who were at Enmity; the Hollander took at Sea from the 
Spaniard and brought them into England, the Spaniard brought 
Trover for them as being in Solo amici. 

Poſſeſſion dught to he proved in the Defendant himſelf, for De- 


livery to a Servant * ——* 
1s 


Gold, per 
Hardwicke, 
8 G. 2. 


Str. 1207. 


4 Inſt, 154. 


Salk. 441. 


Raym. 792. 


1 Rd. 264. 


Cr. Car. 271. 


Lenton and 
Cook, 9 G. 
N. 


his Hands; unleſs the Servant be employed by his Maſter to re- 
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ceive Goods for him, and they be delivered in the Way of his 
Trade; as if a Pawn be delivered to a Pawabroker's Servant. 
To determine what Evidence will be ſufficient to prove a Con- 
verſion in the Defendant, it muſt he known how the Goods came 
to his Hands; for if they came to his Hands by Delivery, Findi 

or Bailment, an actual Demand and Refuſal ought to be proved 
but it is not neceſſary to prove an actual Demand, if an actual 
Taking be proved, for the Taking being unlawful is itſelf a Conver- 
fion ; ſo likewiſe if an actual Converſion be proved, it is not ne- 
ceffary to prove a Demand. | | 

A Demand and Refuſal is only Evidence of a Converfion ; and 
therefore, if the Jury find a ſpecial Verdict that there was a Demand 
and Refuſal, the Court cannot adjudge it a Converſion. 

A Demand and Refuſal is no Evidence, where it is apparent 
the Defendant has made no Converſion; as ſuppoſe the Defendant 
to have cut down the Plaintiff's Trees, and to have left them lying 
in the Plaintiff's Ground ; for it is plain he has not converted them, 
if they continue there as before. 

In Trover againſt a Carrier, Denial is no Evidence of a Con- 
verſion, if the Thing appear to he really loſt through Negligence ;. 
but if that do not appear, or if the Carrier had it in his Cuſtody 
when he denied to deliver it, it is good Evidence of a Converſion ; 
But he may give in Evidence the detaining of the Goods for Car- 
riage ; ſo he may give in Evidence that the Goods were ſtolen ; for 
then he is guilty of no Converſion, though he will be liable in an 
Action on the Caſe on the Cuſtom, = 

So in Trover for a Horſe in an Innk Hands, Denial is no 


Evidence of a Converſion, unleſs the Plaintiff tender what the 


Horſe has eaten out, and the Jury is to judge if ſufficient were 
tendered, But if A. put a Horſe to Paſture with B. and agree to 
pay him 124. per Week as long as he remains at Paſture, and af- 
terwards fell him to C. who brings Trover againſt B. he cannot 
give in Evidence the detaining him till he be paid, but is put to 


his Action againſt A. for this differs from the Caſe of an Innkeeper 


or Taylor, who may retain, 

So if a Horſe be diſtrained in order to compel an Appearance in 
a hundred Court, after Appearance the Plaintiff cannot juſtify de- 
taining the Horſe till paid for his keeping. 


2 So 
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80 if A. purchaſe the Intereſt of a Leaſe for Years, and the 1 Rn. 738. 

Writings are left in the Hands of B. an Attorney to draw an Aſ- 
ſignmeat, and he does draw one accordingly, which is executed, 
he cannot afterward refuſe to deliver it to A. till he have paid for 
it. : | | 

So where the Defendant pai the Duty at the Cuſtom-Houſe for gr. 651. 
the Plaintiff's Goods; for he may have an Action for the Money | 
ſo laid out. 4 

Note, no Perſon ean in any Caſe retain where there is a ſpecial Genn f, 
Agreement, becauſe then the other Party is perſonally liable. 29G. © 

If Trover be brought againſt a Conſtable for Goods taken by 
him, purſuant to a Warrant from a Juſtice or other Perſon, if he 
have a Jariſdiction, though not in that particular Inſtance, (as if 1 
Commiſſioners of the Window Tax fine a Collector for a Neglect Dawkins, 
not within their Power) the Conſtable will not be liable, for he is Ga. u, 62 


in the King. | 1 

I upon an Information of Seizure there be a Verdict for the 

Claimer, he ought to move for a Writ of Delivery ; but he cannot 

bring Trover. (Qutam v. Etrick, per Bury, Ch. B. M. 1720.) 

It a Man take my Horſe and ride him, and after deliver him to , Punv. 21; 

me, yet I may have this Action againſt him, for the Riding was 

a Converſion, and the Re-delivery will only go in Mitigation of 

1 


Drawing out Part of a Veſſel, and filling it up with Water, is a Str. 56. 
Converſion of all the Liquor. 7 n nn 

If a Man' find my Goods, and upon a Demand anſwer that he , pur. 312. 
knows not Whether I am the true Owner, and therefore ts yer Coke Ch. 
8 of a Converſion, if he keep them for the true) 

wner. x 

Though it be neceflary to alledge a Day and Place of Converſion c, ,_.,. 
(or a Requeſt and Refuſal which is tantamount) yet as it is a tran- Cr. Car. 262. 
„ GE OE en . ere e NIE 

If Trover be brought againſt a Baron and Feme, the Declara- Cr. I. 661. 
tion muſt ſuppoſe that they 93 

G ' Huſband 
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Huſband, and it muſt not be laid that ſhe converted them to her 

own Uſe ; and many Judgments have been arreſted on that Ac- 

Yely. 166. count; yet as the pom — f Tort, it —— — — 

D might be cha with it the ſame as with a Treſpaſs : As ſup- 

Lebe, £ Us oo ſhe bor ay #6 my Sheep and eat them: And in Treſpaſs 
5 it G. 2. againſt Baron and Feme it may be laid in the Declaration, that 

Pullen . pal. Converted the Goods to their own Uſe ; for though it had been to 

mer, M. 3 G. the Uſe of the Huſband only, yet after his Death the Wife would 


. B. S f. be charged with the Damages; however there is a Difference be- 


* tween the two Caſes, for in Trover the Converſion is the Giſt of 
the Action, but not in Treſpaſs. | 
Far. 99. An Executor left Furniture in the Houſe by the Conſent of the 


WortleyMon- Heir, who uſed them; afterward upon a Demand and Refuſal 
egve v. brought Trover ; the Heir pleaded the Statute of Limitations, and 
fer Cur. the Uſer before Demand was no Converſion, and the 
Refuſal (which is the only Evidence of it) being within fix Years, 

the Action is not barred. | 
Mires ad Trover will not lie againſt a Servant for taking Goods by his 
_—_— Maſter's Commands, and for his Maſter's Uſe ; but Treſpaſs 
| will.--This Rule muſt not be taken in the full Latitude of the 
Words, for it is certain it will not extend to Caſes where the 
Command is to do an apparent Wrong; and ſo it is faid by I. 
Scroggs in Mires and Solebay ; and perhaps it will not to any Caſe 
where the taking is tortious, for then there is no Occaſion for a 
Demand and Refuſal; but where the Poſſeſſion was lawful, a 
Refuſal by a Servant will not be Evidence of a Converſion in him, 
| for it will be Evidence of a Converſion in his Maſter; as is the 
Sr. % Caſe of the Pawnbroker in Salk. 441. Jones and Hart. Parker 
$13. and Godwin, M. 2 G. 2. is a ſtrong Caſe to ſhew how far one 
Man acting by the Command of another ſhall be anſwerable 
in Trover: That was a Bankrupt left Plate with his Wife, who 
delivered it to a Servant to ſell, the Servant delivered it at the 
Door of Woodward's Shop to the Defendant, who went into 
the Shop and pawned it, and immediately delivered the Mo- 
ney to the Servant, who paid it to the Wife, Upon Trover 
brought by the Aſſignee againſt the Defendant, he obtained a 
Verdict; but _ Motion, the Court granted a new Trial, as 
being a Converſion in the Defendant; and upon a ſecond Trial 
the Plaintiff had a Verdict. Note; the Defendant pawned it in 
his own Name, and gave his own Note for the Money. | 
If 
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| I the Plaintiff prove the Goods to have been in his Poſſeſſton, Backbam's 
it is prima facie Evidence of Property, but the Defendant may 2%. 
prove them the Goods of 7. who died inteftate, and that Let- 
ters of Adminiſtration have been granted to him; but ſuch Evidence 
will not be conclufive againſt the Plaintiff, for he may ſhew that 
he was married to J. S. and ſo entitled. 

So it would be ſufficient if the Defendant could prove that the Str. 1008. 
Plaintiff had before recovered in an Action of Trover againſt J. S. 
for the ſame Goods, for ſuch Recovery veſts the Property in J. S. 
and the Plaintiff has Damages in lieu thereof, and therefore in a 
ſecand Action he cannot ſay the Goods are his. 

Where Trover is brought by a rightful Executor or Adminiſtra- Carth. 104. 
tor againſt an Executor de fon tort, he cannot plead Payment . 
Debts, Ce. to the Value, Sc. or that he hath given the Goods, 

Sc. in Satisfaction of Debts, but upon the general Iſſue, ſuch 

Payments ſhall be recouped in Damages, and if they amount to 

the full Value, the Plaintiff ſhall be nonſuited : But he ſhall not Qu. K. B. 
give in Evidence a Retainer for a Debt of his own ; and if the * 104. 
Action be Treſpaſs inſtead of Trover, Payment of Debts to the Ca. K. B. 
Value will only go in Mitigation of Damages: And perhaps in Ahe e. 
Trover by a rightful Adminiſtrator againſt an Executor de ſon tort, Medenger, 
he could not give in Evidence Payment of Debts to the Value for coram Parker,. 
ſuch Goods, as were till in his Cuſtody, but only for ſuch as he G1, 
had fold, 1747. f 

If an Adminiſtrator bring Trover on his own Poſſeſſion, the slk. 285. 
Defendant may upon the general Iſſue give in Evidence a Will 
and Executor; but if the Action be brought on the Poſſeſſion of 
the IJuteſtate, the Defendant muſt plead it in Abatement, and can- 
not give it in Evidence on Not Guilty. 80 5 

Mr. Danuers ſays there is no Plea in Trover, but a Releaſe and Pay: 25. 
Not Guilty; for every Plea in Juſtification is tantamount, and 
Lord Ch. Juſt. Holt, in the Caſe of Hartford and Jones, Salk. 

654, ſays, he never knew but one Plea that was good, and refers 

to a Caſe in Teluerton 198, where in Trover for two Butts of 

Wine, the Defendant pleaded that he took them for Priſage for 

the King, and there is another ſpecial Plea in 2 Bulſtrod 289, that v. Ro Rep. 

was holden good, wiz. That the Defendant kept a common Inn, 44: * Juſt 

and that a Stranger brought the Plaintiff's Horſe there ; and that pars mg 
not being paid for his Meat, he detained the Horſe there; but for bolden good. 

the Reaſon given by Lord Ch, Juſt.. Holt in the Caſe of . 

a 


_ © 
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and Yones, for ſetting afide a ſpecial Plea (that the Goods were 


Dane and 
Walter in 
Kent, 1682. 


Yelv. 67. 


Salk. 597. 


Str. 142. 


Everard and 
Lathbury, 
Mic. 17 G. 
2. K. B. 


caſt away, and that he ſaved them, and detained them till he was 
paid for his Pains) vis, That if a Detainer be lawfal, it does not 
confeſs a Converſion (which is certainly Law) that Plea 

not to have been allowed. And in Wingfield v. Stratford, H. 
25 G. 2. K. B. it was holden by the whole Court, that there oould 
be no ſpecial Plea in Trover, but a Releaſe, But as the Defen- 
dant cannot plead the ſpecial Matter, he may give it in Evidence 
on the general Iſſue; and therefore in Trover for a Gun, the De- 
fendant may give in Evidence, that he was Gamekeeper of the 
Manor of B. and took the Gun by the 22 & 23 Car. 2. though 


the Act do not authorize the pleading the general Iſſue; and there- 


fore it would be otherwiſe in Treſpaſs for taking it. Vet where in 
Trover for Goods, the Defendant pleaded that the Plaintitf had 
brought the like Action againſt J. S. for the ſame Goods, and had 
recovered, and had Execution; upon Demurrer the Plea was hol- 
den to be good; and it was ſaid, that where the Demand and Re- 
covery is of a Thing certain, as where, two are bound in 1004. 
Bond jointly and ſeverally, there Recovery and Execution againſt 
one is not a Bar againſt the other; for Execution is no Satisfaction 
for the 100 demanded: But where the Demand and Py 
is of a Thing incertain, as where Treſpaſs is done by two whic 
reſts only in Damages: If the Plaintiff recover againſt one, that 
Judgment is a ſufficient Bar againſt the other; for franſit in rem 
Judicatam; the Property of the Goods is changed, ' fo as he may 
not ſeize them again. | — 

Note; in general Caſes it is not allowed to bring the Thing in- 
to Court for which the Action is brought; yet I have known it 
under particular Circumſtances, where the Court would diſcoun- 
tenance the Action: And it appears from Mr. Barner: Nores, 
that in the Common Pleas it has been often done. 

The Rule ſeems to be, that Bona peritura and cumbrous Goods 
ſhall not be permitted to be brought into Court; but in other 
Caſes they may, upon an Affidavit, that they are in the ſame Plight 


and Condition as when taken. 


CHAP. 


Relative to Triak 'at Nifi Prius. 75 
CHAPTER M. 
Of Detinue. 


TINUE lies for the Recovery of Goods in Specie, and alſo 
for Damages for the Detainer, and it lies againſt a Perſon 
who has them either by Delivery or Finding: But as in this Ac- 
tion the Defendant may wage his Law, Trover is the Action in 
more common Ule. 2 
L have already taken Notice, that the Declaration in this Action 
muſt contain more Certainty than is nec in Trover; in moſt 
other Reſpects it agrees with that Action. It may be brought by ,p A .... 
one having a ſpecial Property; ſo by one having a Property with- 2 Daav. 520. 
out Poſſeſſion. It will lie for a Piece of Gold, Value twenty-one 
Shillings; for that is a Demand of a Thing certain: But it will Str. 142. 
not lie for. Money out of a Bag, though in that Caſe Trover will, 
becauſe in that Action Damages only are to be recovered. 

Arid it has been ſaid, that it will not lie for Hawks, Hounds, Br. Detinve 
Apes or Popinjays, or ſuch like Things which are feræ nature, “ 
though tame; yet aa: wr will lie in ſuch Caſe, becauſe in 
that the Plaintiff recovers only Damages for the taking, and not 

the Things themſelves. 

If a Man detain the Goods of a Feme Covert, which came to 
his Hands before the Marriage, the Huſband can only bring Deti- 
nue, becauſe. the Law transfers the Property to him, and the De- 
tainer is the Cauſe of Action. But in ſuch Caſe the Wife might 2 Lev. 1014 
join in an Action of Trover, becauſe the Inception of the Cauſe of 
Action was in her by the Trover. | 50 

If A. deliver Goods to B. to deliver to C. C. may bring Detinue 1 B. A. 666, 
inſt B. for the Property is veſted in him by the Delivery to 
his. Uſe. So if a Man deliver Goods to B. and after grant them to 
C. the Grantee may have Detinue, but not the Grantor. | 

If the Bailee of a Thing burn it, his Executor ſhall not be : R. A. 607. 
charged in Detinue, becauſe he ſhall not bo charged without a 
Poſſeſſion in himſelf; for the Action dies with the Perſon. 

Where a Man comes to a Shop to buy Goods, and they agree c. EI 867. 
upon a. Price, and a Day of Payment, and the Buyer takes them 
away, Detinue will not lie; becauſe the „ 0 

a law 
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Salk. 113. 


Salk. 223. 
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Ro. Rep. 128, 
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not ſell the Goods to another, without a Default in the Vendee; 


at Liberty to ſell to another Perſon. 
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a lawful Bargain; but if they 0 for preſent Money, and the 
Buyer take the Goods away without Payment, Detinue lies, be- 
cauſe the Property is not altered. So if a Man ſell Goods on Pay- 
ment of Money on a Day to come, and the Money be paid, and 
the Goods not delivered; Detinue lies, becauſe the Property is in 
the Buyer, but Earneſt does not alter the Property, but only binds 
the Bargain; and therefore if no other Time for Payment be ap- 
pointed, the Money muſt be paid on fetching away the Goods; 
the Earneſt gives the Party a Right to demand; but a bare De- 
mand without Payment is void. Aſter Earneſt the Vendor can- 


and therefore if the Vendee do not come and pay and take the 
Goods, the Vendor ought to requeſt him; and then, if he do not 
in convenient Time, the Agreement is diſſolved, and the Vendor 


By the Act of Navigation, certain Goods are prohibited under 
Pain of forfeiting them, one Part to the King, another to him 
that will inform, ſeize or ſue for the ſame; any Perſon may bring 
Detinue for ſuch Goods; for the bringing of the Action veſts a 
2 pul in him. f 

If I deliver Goods to B. who loſes them, and D. find them, 
and deliver them to F. S. who has a Right thereto, I cannot bring 
Detinue againſt D. becauſe he is not privy to my Delivery. | 

The Plaintiff muſt prove an actual Poſſeſſion in the Defendant, 
and the Detainer of the Goods preciſely as mentioned in the De- 
claration ; and therefore if Detinue be brought for a Bond, and it 
is proved to be for a greater or leſs Sum, it is not ſufficient. 

The Giſt of the Action is the Detainer; therefore if Goods be 
delivered to Baron and Feme, the Detinue ſhall be only againſt 
the Baron ; but if Goods come to a Feme Covert before Marriage, 
the Action muſt be brought againſt the Huſband and Wife. | 

If the Defendant plead non detinet, he may give in Evidence a 
Gift by the Plaintiff, for that proves he does not detain the Plain- 
tiff's Goods; but he cannot give in Evidence that the Goods were 
delivered as a Pledge, &c. as he might in Trover. 

In Detinue for a Deed, the Defendant after a general Imparlance, 
proferendo hic in Cur' the ſaid Deed, pleaded that it was delivered 
to him by the Plaintiff and J. S. ad cuſtodiend ſub certis conditioni- 
bus, et quod ipſe paratus eft ad deliberand cui vel quibus Cur con- 

deraverit, &c, Sed utrum Conditiones ille ex parte preditti 


Querentts 
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Hyerentis adimplete ſunt ipſe omnino ignorat et petit quod idem J. S. 
præmuniatur. The Plaintiff demurred, but — = he a 
Prayer of Garniſhment may be after an N 1deo preceptum 
eft Vic' quod per probos Homines, &c. Sci. Fa. quod fit bic, &c. 

The Judgment in this Action is to recover the Thing itſelf, or 


49 


the Value thereof, therefore the Jury muſt find the Value; and if 10 Co. 119. 


they find Damages and Coſts, and no Value, it ſhall not be ſuppli- 
ed by a Writ of Enquiry. | 


The Jury ought to find the Value of every particular Thing de- 1144 


manded ; but a Flock of Sheep is intire, &c. 


Wy ———_— 


CHAPTER IV. 
Ot Replevin. 


HE Action of Replevin is of two Sorts; 1. In the Deti- 
net. 2, In the Detinuit; and may be brought in any 
| Sn where a Man has had his Goods taken from him by ano- 

er, | 0 

Where the oy has had his Goods re-delivered to him by the 
Sheriff, upon a Writ of Replevin, or upon a Plaint levied before 
him (which by the Statute of Maribr:dge the Sheriff may take 
out of the County Court, and make Replevin preſently), the Ac- 
tion is in the Detinuit ; but where the iff has not made ſuch 
Replevin, but the Defendant ſtill has the Goods, the Action is in 
the Detinet ; However, of late Years no Action has been brought 
in the Detinet, though there is much curious Learning in the old 
Books concerning it. f | 

The Advantage the Plaintiff has in bringing an Action of R 
vin in the Detinet, in Preference to an Action of Treſpaſs de bonis 
aſportatis, is, that he can oblige the Defendant to re-deliver the 
Goods immediately, in Cafe upon making his Avowry they a 

ear to be Repleviſable ; but as in ſuch Caſes he may more ſpeedi- 

have them delivered to him by Application to the Sheriff in the 
common Way, it is of no Uſe, unleſs the Diſtrainer have eſloined 
the Goods fo that the Sheriff cannot get at them to make Reple- 
vin; and in ſuch Caſe he may bring an Action of Replevin in the 


Detinet, and after Avowry pray that the Defendant may gage 
— . g Dieliverance; 


= 2 „ „ n 
- 
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Deliverance; or he may upon a Return of an Elongavit to the 
Pluries Writ of Replevin, have a Writ to the Sheriff command- 
ing him to take other Beaſts of the Defendant in Withernam; but 
if the Defendant before the Return of the Withernam appear to 
the Writ of Replevin, and offer to plead non cepit, it ſhall ſtay the 
Withernam ; 25 the Defendant ſhall not be concluded by the 
Return of an Elongavit. for the Sheriff can make no other Re- 
turn, where he cannot find the Thing to be replevied. N 

Where the Perſon taking the Goods claims 3 in them 
before the Sheriff, he cannot make Replevin of them: But in 
ſuch Caſe the Party may ſue out a Writ de proprietate probanda, 
upon which the Sheriff muſt have an Inqueſt of Office, and if 
upon ſuch Inquiſition the Property is found in the Plaintiff, the 
Sheriff ſhall make Replevin, aliter non; but though the Proper- 

be found in the Defendant yet the Plaintiff is not concluded, 

or he may ſtill have his Action of Replevin, or of Treſpaſs; but 
if in an Action of Replevin the Defendant plead Property, and it 
be found for him, the Plaintiff is concluded. So if Goods be taken 
in Execution (or on a Conviction before Juſtices) the Sheriff ſhall 
not make Replevin of them, and if in ſuch Caſe the Sheriff ſhould 
make Replevin, he would ſubject himſelf to an Attachment; for 
Goods are only Repleviſable where they have been taken by Way 
of Diſtreſs: Lord Coke therefore defines Replevin to be a Remedy 
grounded upon a Diſtreſs, being (as he ſays) a Re-deliverance to 
the firſt Poſſeſſor of the Thing diſtrained, on Security given by 
him to try the Right, and to re-deliver the ¶ ſtreſs if Judgment 
ſhall be againſt him. 

He that brings Replevin muſt have an a lute, or at leaſt a 
ſpecial Property in the Thing diſtrained; and therefore ſeveral 
Men cannot join in a Replevin, unleſs they be Jointenants or Te- 
nants in Common. 

Executors may have Replevin of a taking in vitd Teſtatorts, 
So if the Cattle of a Feme Sole be taken, and ſhe afterward inter- 
marry, the Huſband alone may have Replevin, But if they join, 
after Verdict Judgment will not be arreſted, becauſe the Court 
will preſume them jointly intereſted, (as they may be, if a Diſtreſs 
be taken of Goods of which a Man and Woman were Jointenants, 
and afterward intermarry) ; the Avowry admitting the Property 
to be in the Manner it is laid, | 


The 
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The Declaration ought to be certain in ſetting forth the Num- Aleyn 32. 
ber and Kinds of Cattle diſtrained, becauſe otherwiſe the Sheriff *** 7 
cannot tell how to make Deliverance if it ſhould be neceſſary; 
yet an Avowry may make that good which would be bad on De- 
murrer, both Parties agreeing what the Quantum and the Nature Bourne aud 
of the Goods are; as if the Declaration were for taking fourteen Martaire. 
Skimmers and Ladles, and three large Pots and Covers. And the 
Sheriff may require the Defendant to ſhew him the Goods, and 
it would be a good Return to ſay, Nullus venit ex parte Defenden- 
tis ad oftendendum bona et Catalla. 

The Declaration ought to be not only of a taking in a Vill or Fob 16. 
Town, but alſo in quodam loco vocat; but if the Defendant would 4% Turn 


and Turner, 


take Advantage of this, he muſt demur to the Declaration. 8 wg 
A Man may count of ſeveral Takings, Part at one Day and F. N. B. 68. 
Place, and Part at another; and if the Plaintiff alledge two Places, Salk. 179. 
and the Defendant anſwer only one, i. e. ii the Plea begin only as 
an Anſwer to Part, and be in Truth but an Anſwer to Part, it is a 
Diſcontinuance, and the Plaintiff muſt not demur, but muſt take 
his Judgment for that by Nibil dicit; for if he demur or plead 
over, the whole Action is diſcontinued. But if a Plea begin with 
an Anſwer to the Whole, but is in Truth but an [Anſwer to 
Part, the whole Plea is nought, and the Plaintiff may demur, 
Where the Defendant avows at a different Place, in order to have sw. 507. 
a Return, he muſt traverſe the Place in the Count, becauſe his 
Avowry is inconſiſtent with it. But where he does not infiſt upon 
a Return, he may plead non cepit, and prove the taking to be at 
another Place, for the Place is material. | | 
The General Iſſue in Replevin is non cepit, upon which Pro- 2 Vent. 249. 
perty cannot be given in Evidence, for that ought to be pleaded ; 
and if he plead Property in himſelf, he may either plead it in Bar, * $- 
or in Abatement ; but if he plead it in a Stranger, it ought proper- ** 
ly to be pleaded in Abatement, though it may then likewiſe be 2 Ley. 92. 
pleaded in Bar, 
If the Defendant plead Property, Whether it be in himſelf or a Cant. 243. 
Stranger, he ſhall have a Return without making an Avowry for 
it; but where the Plea in Abatement is of a collateral] Matter, Salk. 94. 
ſuch as cepit in alio loco, he muſt make an Avowry in order to 
have a Return, for he muſt ſhew a Right to the Property, or at 
leaſt to the Poſſeſſion, to have a Return: But the Plaintiff ought gahyihorp 
H 2 not aad Turner. 
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not to traverſe the Matter of the Conuſance ; and if he do, and 
Demurrer be joined upon it, it is a Diſcontinuance, and the De- 
fendant will have Judgment. 
The Defendant may either avow the ny or juſtify it ; if he 
avow, it muſt. be upon a Right ſubſiſting, ſuch as Rent Arrear, 
Sc. and then he intitles himſelf to a Return; but where by Mat- 
ter ſubſequent, he is not to have the Thing for which the Diſtreſs - 
was taken, there he will not be entitled toa Return, and therefore 
cannot avow, but muſt juſtify ; as if a Lord diſtrain for Homage, 
and afterward the Tenant die, and then his Executor bring Reple- 
vin. But a Man may diſtrain one Thing, and avow for another. 
By 11 G. 2. c. 19. Any Perſon diſtraining for Rent, Relief, 
Heriot, or other Service, may in Replevin avow or make Conu- 
ſance generally, without ſetting out a Title.— By 4 G. 2. c. 28. 
a Man may diſtrain for Rent Seck, Rent of Aſſize and Chief 
Rents, which have been paid for three Vears, within twenty be- 
fore the firſt Day of theithen Seſſions (which was in 1731), or 


— which may thereafter be created, as in Caſe of Rents reſerved upon 


Salk, 107. 


Salk 107, 


Leaſe. 

Note; If the Defendant acted as Bailiff to another, he is not 
ſaid to avow, but to make Cognizance, i. e. inſtead of ſaying bene 
advocat captionem, he ſays bene cognovit captionem. And if the 
Defendant make Cognizance as Bailiff to J. S. the Plaintiff may 


traverſe his being Bailiff, for this is different from Treſpaſs Qyare 


Clauſum Fregit, for there, if the Defendant juſtify an Entry by 
Command, or as a Bailiff to one in whom he alledges the Freehold 
to be, the Plaintiff ſhall not traverſe the Command, becauſe it 
would admit the Truth of the reſt of the Plea, viz. That the 
Freehold was in J. S. which would be ſufficient to bar his Action. 
But in Treſpaſs de bonis aſportatis, ex. gr. for taking the Plaintiff's 


Sheep, if the Defendant juſtify the taking them Damage-feaſant 


as Servant to J. S. the Plaintiff may traverſe the Command or 
Authority; for though J. S. had a Right to take the Cattle, yet 

a Stranger who had no Authority from him will be liable. 
And there is a great Difference between a Juſtification in Treſ- 
ſs, and an Avowry in Replevin, in another Reſpect, ex. gr. 
or an Amerciament in a Court Leet; in the Juſtification it is ne- 
ceſſary for the Defendant to ſet forth a Warrant or Precept, &c, 
but not to aver the Matter of Preſentment, becauſe his Plea is only 
in Excuſe; but in Avoury he ought to aver in Fact that the Plaintiff 
| committed 
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cotnmitted the Crime for which he is amerced, becauſe he is an 
Actor and is to recover, which muſt be upon the Merits. > 
In Treſpaſs for breaking and entring the Plaintiff's Houſe, and . 44. 
taking his Goods, the Defendant pleaded, that the Houſe is Par- 
cel of an half Yard-Land, holden of the Earl of Northumberland, 
by Homage, Fealty, Eſcuage incertain, Suit of Court, incloſing 
his Park with Pales, and Rent of a Pound of Comyn ; and for three 
Years Rent Arrear, and for the Homage and Fealty of the Te- 
nant, he, by the Earl's Command entered and took, Sc. The 
Plaintiff traverſed the Tenure modo ef forma. Special Verdict 
that he held of the Earl by Homage, Fealty, incloſing his Park, 
Rent of a Pound of Comyn, et non aliter; and Judgment for the 
Defendant ; for though the Verdict do not agree with the Plea 
in the Manner and Nature of the Tenure, yet it agrees in Subſtance 
in the Point for which the Diſtreſs was made; and that is ſuffi - 
cient; For there is a Difference between Treſpaſs and Replevin, 
for in Replevin it behoves the Avowant to make a good Title in 


0 "IH 
I an Avowry be made for Rent, and it appear by the Defen- 1 Saund. 285. 
dant's own ſhewing, that Part of it is not yet due, yet the Avow- — — 
ry will be good for the Reſidue. In ſuch Caſe the Avowant muſt 
abate his Avowry quoad the Rent not due, and take Judgment 
for the Reſt ; but 15 appear that he has Title only to two undi- 
vided Parts of the Rent, the Avowry ſhall abate. So if the Avow- Ca. K B 84. 
ry be for Part of a Quarter or Half a Year's Rent, he muſt ſhew SI. IH : 
how the Reſt is ſatisfied, or it will be bad. | Sch: 
In Avowry for Rent and a nomine Pane together, without al- 1 Sound. 286. 
ledging any Demand of Rent, the Avowry is good for the Rent, Fl. 133. 
though it will be ill for the Penalty. | | | 
Avowry for Rent due at a latter Day, is no Bar in Avowry for 
Rent due at a former Day; but an Acquittal under Seal is; but if 
not ſcaled contrary, Proof will be admitted. 

By the 32 H. 8. c. 37. The Executors and Adminiſtrators of 
Tenants in Fee, Fee Tail or for Life, of Rent Services, Rent 
Charges, Rents Seck, and Fee Farms, may diſtrain upon the Lands 
chargeable, ſo long as they remain in the Poſſeſſion of the Tenant, 
who ought to have paid; or of any other Perſon claiming under 
him by Purchaſe, Gift or Deſcent. The like Remedy is given to 
Huſbands after the Deaths of their Wives, and to other Perſons 


atter the Death of the Cæſui que vie. Lord Coke ſays, that the 
| Preamble 
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Preamble concerning the Executors and Adminiſtrators of Tenant 
ſor Life, is to be intended of Tenant pur auter vie, fo long as Ceſtuy 
175. que vie liveth : However it has been ſince determined to extend to 
all Tenants for Life. | 48 
Pool and Dun · Tenant for Life of a Rent. Charge confeſſed a Judgment, which 
comb, Tr was extended by Elegit ; Tenant for Life died, Conuſee diſtrained, 
* and in Replevin avowed for the Arrears incurred in the Life of 
Tenant for Life; and upon Demurrer the Diſtreſs was holden to 
be bad, and not warranted by the Statute. 1. Becauſe the Caſe 
of the Conuſee is not enumerated in it. 2. Becauſe he comes in 
in the Poſt, and not under the Tenant for Life. — The Executor 
of a Grantee of a Rent-Charge for divers Vears, if he ſo long live, 
is not within the Statute. | 
Lord Coke ſays, if a Man make a Leaſe for Life, or a Gift in 
Tail, reſerving a Rent, this is a Rent-Service within the Statute ; 
from whence it may be inferred, that he thought that a Rent re- 
y ſerved upon a Leaſe for Years was not within it, and I apprehend 
that it is not, for the Landlord is not Tenant in Fee, Fee Tail or 
for Life of ſuch a Rent; and it is the Executors of ſuch Tenants 
Powel ad only who are mentioned in the Act. However in Treſpaſs, where 
2 — park it appeared the Defendant had diſtrained the Plaintiff's Goods for 
- M. 25 G. 2. Rent due to his Teſtator upon a Leaſe for Years, Lord Chief Juſ- 
tice Lee held it to be within the Statute, and the Defendant obtain- 
ed a Verdict. 
Yelv. 135. The Act does not extend to Rents out of Copyholds. 

By 21 H. 8. e. 19. If the Avowry, Cognizance or Juſtification 
= be found for the Defendant, or the Plaintiff be non-ſuited, the 
a Defendant ſhall recover ſuch Damages and Coſts as the Plaintiff 
1 1 Jones 135. would have had if he had recovered. - But note, this Act mentions 
4 only Perſons avowing or making Cognizance for Rents, Cuſtoms, 

Services, Damage Feaſant, or for other Rent or Rents; ſo that it 

does not extend to an Avowry for a Nomine Pena, or for an 

Eſtray, and therefore, if in ſuch Caſe Damages and Coſts were 
| given, the Judgment would be reverſed, 

Cr. J. 473, In Replevin the D:fendant avowed for 36/: Rent for a Year and 
half: The Plaintiff pleaded Payment of 12/. and Iflue thereon, 
and another Iſſue as to the 241. The firſt Iſſue was found for the 
Plaintiff, and Damages and Coſts taxed by the Jury: But the ſe- 
cond Iſſue being found againſt the Plaintiff, fo that the Defendant 
was entitled to a Return and to Damages and Coſts, it was upon- 

| Motion 
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Motion holden, that the Jury finding Damages and Coſts for the 
Plaintiff was void. | 
By 17 Car. 2. c. 7. If the Plaintiff in Replevin be nonſuited 
before Iſſue joined, the Defendant making a Suggeſtion in Nature 
of an Avovrry or Cognizance for Rent, the Court ſhall award a 
Writ to enquire of the Rent in Arrear, and of the Value of the 
Diſtreſs. Note; it has been the Cuſtom ever ſince this Statute Cooper 450 
(as it was before) to enter Judgment for a Retorn' habend” ; but SY 
notwithſtanding the Defendant may enter a Suggeſtion on this ** "INN 
Statute, and a Writ of ſecond Deliverance will be no Superſed:as 
to ſuch Writ.— The whole Fact is to be proved, and may be liti- 
gated on the Writ of Enquiry. 
By the ſame Statute, in Caſe the Plaintiff be nonſuited after 
Avowry or Conuſance made, and Ifſue joined, or if the Verdict 
ſhall be given againſt him, the Jury ſhall at the Prayer of the De- 
fendant enquire concerning the Sum of the Arrears, and the Va- 
lue of the Goods and Cattle diſtrained, and thereupon ſhall have 
Judgment for ſuch. or ſo much thereof as the Goods and Cattle 
diſtrained amounted unto. But in ſuch Caſe, if the Jury omit to , Le. 253. 
enquire of the Value of the Rent Arrear, or of the Cattle, it can- a 
not be ſupplied by a Writ of Enquiry, becauſe the Statute confines 
the Enquiry to the Jury impanelled in the Cauſe. Therefore in Tucket a»d 
ſuch Caſe the Defendant muſt take Judgment de retorno babendo Stevens, P. 
at Common Law ; but it is not the ſame upon 21 H, 8. nor upon . * 
the 43 El. c. 2, if the Defendant avow as Overſeer for a Diſtreſs * 
for a Poors Rate, becauſe, if the Jury had enquired, it had been Valentine and 
as an Inqueſt on which no Attaint would have lain, and the Statute 3 _ 
does not tie it up to the ſame Jury, And if the Plaintiff being gy, ,.. 
nonſuited bring a Writ of ſecond Deliverance, though it will be a 
Superſedeas to the Writ de retorno babendo, yet it will be none to 
the Writ of Enquiry. | 
Note; in Writs of Enquiry the Jury ſet their Hands and Seals ca. x. 8. 
to the Verdict; and upon the Trial of ſuch Writs, the Judge of 519, 610. 
N Prius is only Aſſiſtant to the Sheriff, and has no judicial 
Power ; and if the Parties come to any Agreement at the Trial, 
the Way is to bring it to the Judge to ſign, and after move above 
to have it made a Rule of Court. | 

The Writ of ſecond Deliverance is a judicial Writ depending 

upon the firſt Original, and is given by 13 El. c. 2. which recites, 
that after the Return is awarded the Party diſtrained does reple- 
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vy again, and ſo the judgments given in the King's Courts take 
no Effect, wherefore it enacts, that when Return is awarded to 
the Diſtrainer, the Sheriff ſhall be commanded by a judicial wr 
to make Return, in which it ſhall be expreſſed, that the Sheri 
ſhall not deliver them without Writ, makingamention of the Judg- 
ment. And it further enacts, that if th ty make Default 
again, or for any other Cauſe Return of theYiltreſs be awarded, 
being now twice replevied, the Diſtreſs ſhall remain irrepleviſa- 
ble. | | 

By 4 and 5 An. c. 16, The Plaintiff with Leave of the Court, 
may plead as many Pleas as he ſhall think neceſſary; and if a Ver- 
dict be found on any Iſſue for the Defendant, Coſts ſhall alſo be 
given ; unleſs the Judge certify that the Plaintiff had a probable 
Cauſe to plead ſuch Matters. 

If Iflue be joined on the Property, the Defendant may give in 
Evidence, the Plaintiff's having the Cattle in Mitigation of Da- 
mages. 

If the Plaintiff plead Riens Arrear in Bar to an Avowry for 
Rent, he cannot upon ſuch Iſſue give in Evidence Non-tenure. 

If the Defendant avow the taking Damage Feaſant, and the 
Plaintiff preſcribe for Common for all commonable Cattle, and 
upon Iſſue joined thereon, give in Evidence Common for Sheep 
and Horſes only, this will not maintain the Iſſue; but if he had a 
general Common, and preſcribed for Common for any particular 
Sort of Cattle, it would be good. | 

If a Man preſcribe for a certain Number of Cattle, it is not ne- 
ceſſary to ſhew they were levant and couchant, becauſe it is no 
Prejudice to the Owner of the Soil, the Number being aſcertained : 
But if the Preſcription be for a Number uncertain, they muſt be 
levant and couchant ; but a Preſcription for all Cattle levant and 
couchant will be good; and need not be for all his Cattle; for 
Levancy and Couchancy are a ſufficient aſcertaining what Cattle 
may be put in, for no more ſhall be ſaid to be levant and couchant 
than the Land is ſufficient to maintam, and if the Plaintiff were 
guilty of any Fraud as to that, the Defendant may take Advantage 
of it in pleading. If the Jury find the Plaintiff has Common by 
Preſcription prout he has preſcribed, paying for it every Year one 
Penny to the Defendant ; the Plaintiff fails in his Preſcription, for 
it is intire, and the Payment of one Penny Parcel of it. But in 
Gray v. Fletcher, where the Copyholder preſcribed to have Com- 

3 mon, 
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mon, and the Jury found he had Common Prout he had preſcri- 
bed, but alfo that the Copyholders of that Manor had uſed 
to pay to the Lord a Hen and five Eggs yearly, pro eadem Commu- 
nia, it was adjudged to be well ; for they were two Preſcriptions, 
and the Diſtinction between this Caſe, and the Caſe of Lovelace 
and Reynolds, was taken and allowed in Kenchin and Knight, 
Mic. 23 G. 2. | 
So if a Man preſcribe for Common appendant to 300 Acres in Hob. 209. 
four Towns, and the Evidence is, that it is appendant to 200 
Acres in two of the Towns only, this will not maintain the Iſſue; 
but if he preſcribe for Common appendant to his Houſe and 20 1 Cr. 531. 
Acres, and upon Evidence it appears that he has but 18, that will 
maintain his Iſſue. | 
If a Man Avow taking the Cattle, Damage Feaſant, and the F. N. B. 154. 
Plaintiff plead Tender of Amends and a Refuſal, he ſhall recover 
Damages for the detaining, and not for the taking, becauſe the Salk. 584. 
taking was lawful; but if the Tender were before the Taking, the 8 co. 147. 
Taking is tortious ; if after impounding, neither the taking nor 
detaining is tortious. And after the Avowant has had Return 
irrepleviſable, yet if the Plaintiff make ſufficient Tender, he may 
have Detinue for the Detainer after, 
In an Avowry for Rent the Plaintiff may plead a Tender and 
Refuſal, without bringing the Money into Court ; becauſe if the 
Diſtreſs were not rightfully taken, the Defendant muſt anſwer the 
Plaintiff his Damages. 
Note; That in order to prevent vexatious Replevins of Diſtreſſes 
for Rent, the 11 G. 2. c. 19. enacts, that Sheriffs and other Offi- 
cers granting Replevins, ſhall take from the Plaintiff, and two 
reſponſible Perſons as Sureties, a Bond in double the Value of the 
Goods diſtrained (to be aſcertained by Oath) conditioned for pro- 
ſecuting the Suit with Effect, and for a Return of the Goods; and 
the Sheriff is authorized to _ the Bond to the Avowant or 
Perſon making Conuſance ; if the Bond be forfeited, the 
Avowant may 1 Action in his own Name, and the Court 
may by Rule give Relief to the Parties, &c. : 
It has been holden, that an Action upon the Caſe will lie Prowſe an- 
againſt a Sheriff for taking inſufficient Pledges, and that with- 13 C. Mi 
out _ Sci. Fa. againſt the 3 
In Replevin, both Plaintiff and Defendant are Actors, there- Eggleton and 
fore either Party may 2 and if the Do Gs 
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fendant give Notice, and do not go on to. Trial, the Court will 
give Coſts againſt him ; for the ſame Reaſon, the Defendant may 
not move for Judgment of Nonſuit, unleſs the Plaintiff have given 


Notice of Trial.- 


” * — 


CHAPTER V. 
Of Reſcous. 


% 


ESCOUS is where the Owner, or other Perſon, takes 
away by Force the Thing diſtrained from the Perſon diſ- 
training, but the Perſon muſt be actually in Poſſeſſion of the 
Thing, or elſe it is no Reſcous; as if a Man come to make a 
Diſtreſs, and he be diſturbed to do it; but the Party may bring 
an Action on the Caſe for this Diſturbance. 

The Plaintiff ought to count for what Rent or Services he took 
the Diſtreſs, and the Defendant may traverſe the Tenure. 

If a Man ſend his Servant to diſtrain for Rent, &c. and Reſcous 
be made, the Maſter ſhall have the Writ, and he may join in the 
Writ for the Aſſault and Battery of the Servant. 

If a Diſtreſs be taken without Cauſe, as where no Rent is due, 
one may make Reſcous before the Cattle is impounded, So if the 
Owner tender the Rent before the Diſtreſs taken. 

If a Man diſtrain 40 Sheep of A.s, and as many of B.'s Dama 
Feaſant, A. cannot by Reaſon of the Right of Common in the 
Place where, and that he could not ſeparate his Sheep from B.'s, 
juſtify reſcuing B.'s Sheep with his awn. N. B. The Beaſts muſt 
be Damage Feaſant at the Time of the Diſtreſs, and if they were 


Damage Feaſant Yeſterday, and again to Day, they can only be 


diſtrained for the Damage they are then doing. But by 11 G. 
2. c. 19. If the Leſſee fraudulently convey his Goods from the 
Premiſſes, the Leſſor may within thirty Days ſeize them as a 
Diſtreſs, where-ever found, a 
If the Defendant plead Not Guilty, (which is the general Iſſue) 
he cannot give in Evidence Non-Tenure of the Plaintiff who dif- 

trained for Rent, but he ought to plead it. 
But this Action is rarely brought now-a-days, but a ſpecial 
Action upon the Caſe, in which Non-Tenure might be given in 
| Evidence 
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Evidence on the general Iſſue. Note; by 2 V. & M. c. 5. ,. 4. 
the Plaintiff ſhall recover treble Damages, if the Diſtreſs be for 
Rent, in fuch Action upon the Caſe for an unlawful Reſcous. 

| Reſcous may likewiſe be made of any one taken up on legal 
Proceſs, and for ſuch Reſcous the Plaintiff may bring an Action 
of Reſcous, or an Action on the Caſe againſt the Reſcuers. To 5M. 2:1, 
ſupport his Action, it will be neceſſary for him to prove, 1. The 
original Cauſe of Action. 2. The Writ and Warrant; which 
muſt be by producing ſworn Copies. 3. The Arreſt to ſhew it 
legal. 4. In Point of Damage, it is expedient to prove that the 
Perſon arreſted became inſolvent, or not to be found; but this is 
not neceſſary, for the Defendant being guilty of Violence againſt 
the Proceſs of the Law ſhall have no Favour. However he may 
give in Evidence, in Mitigation of Damages, the Ability of the 


erſon arreſted, or that he is ſtill amenable to Juſtice ; yet if the jeux. 311. pl. 


Jury give the whole Debt in Damages, the Court will not grant a 93: 
new Trial. | 

The Perſon reſcued may be a Witneſs for the Defendant, and 6 M. 211. 
though he be particeps criminis, if the Defendant be guilty, yet it 
ſhall only go to his Credit. | | 

Note; that bare Words will not make an Arreſt, but if the Salk. 79. 
Bailiff touch the Perſon, it is an Arreſt and the Retreat a Reſ- 
cous. 

An Arreſt on a Sunday is void, inſomuch that the Party may $a. 78. 
have an Action of falſe Impriſonment : But a Perſon may be reta- 
ken on a Sunday, when arreſted the Day before. So Bail may 2 Mod. 230, 
take their Priſoner on a Sunday, and render him on the next Day. 

Chief Juſtice Holt doubted Whether an Arreſt made by a Bai- 6 M. 211. 
liff's Servant would be lawful, even though in the Preſence of a 
Bailiff ; and where the Bailiff ſent his Follower up Stairs to arreſt 
a Man who was reſcued by the Defendant, reſerved the Caſe for 
his Opinion. But howſoever ſuch a Caſe might be determined, 
yet it would certainly not be good, if the Bailift were not quodam 
modo in his Company. | 

It is not neceſſary to ſhew the Warrant, or to tell at whoſe Suit C I. 483. 
you arreſt him, unleſs he demand it: And if you have two War- 
rants in your Pockets againſt him and produce neither, if he be 
reſcued, either Party at whoſe Suit the Warrants were made out 
may bring an Action againſt the Reſcuers. 


I 2 If 


— 
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Cr. J. 49. If the Party reſcned were Proceſs of Execntion,' the 
Sheriff may maintain an Action __ the Reſcuem, becauſe he 
is liable to an Action of Eſcape ; for he cannot return a Reſcous as 


1 R. R. 440. he may upon meſne Proceſs, But if the Priſoner bad been once 
in Gaol upon meſne Proceſs, the Sheriff ought at his Peril to keep 
him, and a Reſcous from thence is no Excuſe for him, neither 1s 


it an Excuſe where the Sheriff is bringing him up by Habeas Cor- 
z Str. 434. pus; and conſequently in ſuch Caſe likewiſe, he may have an 
Action againſt the Reſcuers. | 


Dy. 212.S.P. In the Return of a Reſcous, it is not y to aver the Place 
where the Reſcous was made, if the Place of the Arreſt be ſhewn; 
for the Reſcous ſhall be intended to be in the fame Place —It 
ſeems as if ſuch a Return is traverſable. Rex v. Clark and others, 
Tr, 29 Car. 2. ? 


CHAPTER VI. 
Of Caſe for Miſbehavior in an Office, Truſt or Duty. 


F. ata Action which may be brought for an Inj 
affecting a Man's perſonal Property, is Treſpaſs ; but as that 
lies likewiſe for an Injury affecting his real Property, I ſhall defer 
what I have to ſay upon it to the next Book, and proceed in the 
eſent Place to take Notice for what Miſbehavior in an Office, 
ruſt or Duty, an Action on the Caſe will lie. "YE 
Bag' caſe, It is 85 proper Remedy for 8 — if a 25 re- 
32 turn a Cepi Corpus, or Paratum when the Party is at 
— Mf So if a Mayor, &c. return a good Cauſe to a 8 the Mit. 
25G.z. terof which is falſe; though now 9922 An. c. 20. f. 2. The Par- 
| oY in many Caſes traverſe the Return, and is not put to his 
on, | 8 | 
(Note; An Action for a falſe Return ought to be laid either in 
the County of Middleſex, where the Return is, or in the County 
where it was made.) = | 5 | 
3 Vent. 535. So for a wilful Miſbebavior in a miniſterial Office, by which 
the Party is damnified ; as denying a Poll to one who ſtands Can- 
2 Lev. 55. didate for an elective Office (ſuch as Bridgemaſter;) and it need 
| not 


* 


not be averred in the Declaration; that he would have been choſen — 
if the Poll had been taken. 80 for to take his Vute at an 2 Vent. 26. 
Election. So for not returning him who is duly choſen. 14903323. 
If my Servant he robbed, and he go to a Juſtice of Peace, ang 
pray to be examined touching the Rabbery, and the Juſtice reſuſe 

to examine him, ſo that I am thereby damnified, and cannot 

ceed againſt the Hundted, I may have un AGtiog dean the Jul: 4 


If a Sheriff or any other Officer ſuffer any Perſon Who is ar- 8 Ca. 144. 
reſted, ar taken in Execution, to eſcape, the Party at whoſe Suit, 
Sc. may have a ſpecial Action on the Caſe againſt him; and it is 
not neceſſary to ſet forth all the Formalities required by Law in Carth. 148. 
other Caſes; and therefore, if upon a Judgment by a Teſtator, 
his Executor bring a Sci. Fa. and have Judgment, whereupon a 
Ca. Sa. iſſues and the Perſon is taken and*eſcapes; in an Action 
againſt the Sheriff the Plaintiff may declare brietly upon the Judg- 1 Stund. 35. 
meat in the Sci. Fa. But if he declare that he ſued out a Writ of 
Execution, without ſetting forth any Judgment, it will be an in- 
curable Fault; for by this mean the ndant loſes the Benefit 
of pleading Nul tiel Record, But though Error be in the Proceſs, C. J. 289. 
the Sheriff cannot take Advantage of it. 

Yet where an Action was brought againſt the Marſhal of K. B. pies and 
for not receiving a Copy of a Declaration againſt a Priſoner per Alton, Mid. 

he loſt his Suit ; it ing that the Declaration was ten- 126.1 

dered at the Priſon, before the Bill was filed; the Plaintiff was ; 
nonſuited, though it was ſtrongly ipſiſted that an Officer copld 
only take Adrantage of Proceſs being void, and not of its bring 
voidable. 


And where a Ca. Sa. was executed on à Judgment given in an March 8. 
inferior Court in Debt upon a Bond made extra Juriadictianem, 
and an Eſcape, the Court held no Action would lie for the E. 
cape; beca r r 4 
Caſe will lie for the Party againſt the Sheriff, for an Eſcape Fig. 9. 
ſuffered upon an Ovutlawry on meſne;Proceſs ; far, though the Par- 
4 Cuſtady wn Ds Go Suit of the King, and the Plaintiff 
s no Intereſt in his Body, yet he cannot have his Outlawry res» Cr. E. 652. 
verſed without Hecnrity firſt given to appear to a new Original. 5 7. 
If the, Plaintiff declare that be had 5 „&. and his Wife in Exe- , gu. f. 
cution, and that the Deſendant ſuffered them to eſcape, and the 
Jury find ſpecially, that the Huſband only. was ay 
| ik 
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(it being a Debt due from the Wife before Coverture), and that 
he eſcaped, he ſhall have Judgment; for the Subſtance of the 


| Iſſue is found. f 
iR. A. 810. 80 if both Baron and Feme be taken in Execution, and the 
3 Feme be ſuffered to eſcape, an Action will lie, though the Baron | 


continue in Priſon. | 
Cr. J. 380. So if the Jury find that J. S. was taken by the former Sheriff, 
and that he was legally in the Cuſtody of the Defendant, who ſuf- 
Hob. 35. fered him to eſcape. 80 if they find he was taken on an Alias Ca. 
Cr. J. 380. Sa. where the Plaintiff declares on a Ca. Sa. So if the Eſcape be 
proved on another Day, if it be before the Action commenced. -- 
2 7, . So if it be alledged that the Priſoner was ſurrendered to him 
9G. gay in the Pariſh of B. and it is proved to be in the Pariſh of A. for the 
Raym. Surrender is the material Thing, and it differs from Treſpaſs, 
where every Part of the Declaration is deſcriptive.  * 
Tildar ad The Plaintiff need neither produce the Ca. Sa. nor the Copy of 
—_ 6 ol it, but the Return of it is ſufficient, and the Ca. Sa. need not be ſet 
G. Hall, forth in the Declaration. But if it be ſet forth with a Scilicet, that 
Salk. MSS. it iſſued on ſuch a Day, it may be doubtful Whether he ought not 
| 8 to prove the Ca. Sa. with the true Teſe; otherwiſe againſt the 
1698, per Sheriff, the Warrant is ſufficient Evidence, though it would not 
— F | | | 

* | | W G05) A . 
1 Raym. 190. The Confeſſion of the Under Sheriff is Evidence againſt the 
Sheriff, becauſe in Effect it charges himſelf, 

Carth. 148, If it appear in Evidence that the Priſoner was taken upon a 
void Judgment, the Plaintiff cannot recover ; but it is otherwiſe 

in the Caſe of an erroneous Judgment. | | 

Note ; Where the Court in which Judgment was obtained had 
Cognizance of the Cauſe, the Judgment is only erroneous ; but if 

the Court had no Juriſdiction, it is void. E 

Cr. E. 188. Sq where the Defendant is taken on a Ca. Sa. iſſued aſter the 
Vear, and eſcapes, Debt will lie againſt the Sheriff, though the 

Proceſs erroneouſly awarded; for the Sheriff may juſtify in an 

Action of falſe Impriſonment, and therefore may not ſet him at 

large. | | 

Salk. 274. Note ; That if A. be in Cuſtody at the Suit of B. and a Writ be 
delivered to the Sheriff at the Suit of D. the Delivery of the Writ 

is an Arreſt in Law; and if A. eſcape, D. may bring Debt againſt 

the Sheriff for an Eſcape, 1 
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If the Plaintiff declare, That Whereas he had a good Cauſe of 2 Lev. 33. 


Action againft J. S. and ſued out a Latitat againſt him, that the 
Defendant arreſted him, and ſuffered him. to eſcape; he muſt 
prove a Cauſe of Action, elſe he will be nonſuited; though the 
Cauſe of Action need not be for the ſame Sum mentioned in the 
Declaration: But if the Declaration be of a Latitat in a Plea of 
Treſpaſs, and the Writ produced be in a Plea of Treſpaſs, ac etiam 
Billz 201. it will not ſupport the Declaration, - 

If the Priſon take Fire, or be broken open by the King's Ene- 1 R. A. 808. 
mies, by Means whereof the Priſoners eſcape, this will excuſe the + Co. 5+ 
Sheriff; but it is otherwiſe-if the Priſon be broken open by the 
King's 8 Ry | OAT 

If a Priſoner in Execution eſcape without the Aſſent of the She - 
riff, and he make freſh Suit, and retake him before any Action 
brought againſt him, this will excuſe him: But by 8 9. 13. 

c. 26. /. 6. he cannot give this in Evidence, but muſt plead it, and 
muſt likewiſe make Oath, that the Priſoner made ſuch Eſcape 
without his Conſent, Privity or Knowledge. | | | 

If the Plaintiff in his Declaration fet Reh a voluntary Eſcape, 1 Vent. 211, 
the Defendant may plead that he retook him upon freſh Suit, 
without traverſing the voluntary Eſcape ; for the alledging it is in 
no wiſe neceſſary to this Action, but ſhould come-in in the Repli- 
cation. 

Note; For a voluntary Eſcape an Action will lie againſt the Salk. 18. 
Gaoler as well as againſt the Sheriff, becauſe he is a wrong Doer ; 
but for a negligent Eſcape it will only lie againſt the Sheriff | 

And Note, that to prove a voluntary Eſcape the Party eſcaping Rex v. War- 
may be a Witneſs, becauſe it is a Thing of Secreſy, a private 12 
Tae f the Priſoner and the Gaoler. _ ord 

a Man eſcape in Eſſex, and be ſeen at large in Her? Ire, Walker and; 
the Plaintiff oa ley r Aon in Hertfordſhire. 2 Griffiths, M. 
It the Defendant plead no Eſcape, he cannot give in Evidence *5 GS 
no Arreſt ; for he admits an Arreſt by his Plea. 

If the Priſoner being out on Bail come and ſurrender himſelf, gk. 272. 
entering Reddidit ſe in Diſcharge of his Bail in the Judge's Book, | 
and the Plaintiff's Attorney accept him in Execution, and file a 
Committitur, and the Priſoner eſcape, the Marſhal is not charge- 
able without Notice, either by ſerving him with a Rule, or en- 
tring a Commuttitur alſo in his Book, without proving the Party- 
actually in Priſon, | | = 
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to go at large, it is an Eſca 


up on an Habeas Corpus ad — However, this does not 
ſeem a Point intirely ſettled: About the 11 of G. 2. all the 
Judges met, 75 ſeven inclined againſt allowing the Writ, and 
five for it; but they came to no fixed Reſolution; and in Fact, 
ſuch an Habeas oe is frequently granted. | 
According to a MSS. Report of Moſedel's Caſe, E. 26 Car. 2. 
The Court of R. B. held, that if a Judge of that Court granted 
ſuch an Habeas Corpus for a Priſoner in Execntion in the Mar/hal- 
fea, it would be a good Juſtification for the Marſhal, becauſe the 
Prifoners there are under the Government of the Court of K. B. 
But Lord Ch. Juſt. Hales doubted if ſuch an Ha. Car. were gran- 
ted by another Court, than that to which the Priſoner belonged. 
If the Sheriff arreſt the Party on meſne Proceſs, and he is teſ- 
cued in going to Gaol, it will be a good Excuſe for the Sheriff; 
but if he be once within the Walls of the Priſon, a Reſcue from 
thence by any but common Enemies, will be no Excuſe. If a 
Company of Rebels break the Priſon, and let out the Priſoners, 
the Sheriff is anſwerable : So if the Priſoner be reſcyed in bringing 
him to a Judge's Chambers (or elſewhere) upon an Habeas Cor- 


ne By an equitable Conſtruftion of ef. 2. and 1 R. 1. 
c. 12. an Action of Debt lies for an Eſcape in Execution; but if 
one have Execution on a Statute of Lands, Goods and Body, and 
the Priſoner eſcape, yet, becauſe the Lands remain in Execution, 
Debt will not lie, but only an Action on the Caſe, 

And note, That it has holden,” that if the Plaintiff in an 
Action againſt an Hundred being nonſuited, and Judgment entred 
for the Coſts, the Party be taken in Execution on a Cu. Sa. and 
2 the Hundred may bring Debt againſt the Sheriff for the 


By 8 9 V. z. c. 26. ſ. 8. If the Keeper of any Priſon, after 
one Day's Notice in Writing, refuſe to ſhew any Priſoner commit- 
ted in Execution, to the Creditor or his Attorney, ſuch Refuſal 
ſhall be deemed an Eſcape, 4 9. And if any Perſon deſiring to 

another with any Action or Execution, ſhall defire to be 

informed by the Keeper of the Priſon, Whether ſuch Perſon be a 

Priſoner or not, the Keeper ſhall give a true Note in — 
A | 


\ 
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thereof to ſuch Perſon upon Demand at his Office for that Pur- 
poſe, and ſuch Note ſhall be ſufficient Evidence, that ſuch Perſon 
was at that Time a Priſoner in actual Cuſtody. And in ſuch Cafe 
delivering the Writ to the Sheriff will be ſufficient to charge the 
Priſoner with the Action, and to ſubject the Sheriff in Caſe of an 
Eſcape. 

Where a new Sheriff is appointed, his Predeceſſor ought to de-; Co. 51. 
liver over all the Priſoners in his Cudody, charged with their re- 
ſpective Executions; and if he omit any, it is an Eſcape ; but if a 
Sheriff die, the new one muſt at his Peril take Notice of all Perſons 
— and of the ſeveral Executions with which they are 
charged. 

And by 3 G. 1. The Under-Sheriff is anſwerable till a new 
Sheriff is appointed. | 

Note; That an Aſſignment of Priſoners by an Under-Sheriff to : Barnes 259. 
2 ſucceeding High-Sheriff, (though not by Indenture) is a good | 

meat, 

It a Man in Execution eſcape, and return again, and afterward 2 Lev. 10g. 
be made over with other Prifooers, and then make a ſecond Eſ- 
cape, the ſecond Sheriff ſhall be chargeable. 

In an Action on the Caſe againſt the Warden of the Fleet, it Raveſcroft v. 

in Evidence that the Plaintiff knew of the Eſcape, yet C. y; © 
proceeded in his Action to Judgment, but had not charged the 
Defendant (who had returned to the Gaol) in Execution, and on 
a Cafe it was holden, that the Plaintiff had not by ſach Pro- 
ceedings waved his Right of Action againſt the Warden. | 

If a Writ come to the Sheriff, and he make out his Mandate to Noy 27. 
the Bailiff of a Liberty, who takes the Sarg afterward ſuffers 
him to eſcape z the Action lies againſt the Bailiff, and not againſt 


the Sheriff. p 
It will not be im here to take Notice, That if he who is gh 
h it be with the Conſent of the Gaoler Hl. 26 K 27 


in Execution eſca 2 
or Sheriff), yet Plaintiff may retake him, and that after a Car. 2. per 
Twelvemonth, without a Sci. Fa. for he is in upon the firſt Exe- Hale 
cution. And this even though he have brought an Action againſt and 
the Gaoler or Sheriff and recovered, if the Sum recovered were 2 RES 
leſs than the Debt; as where the Judgment was for 2000/. and K 5. 
the Damages recovered were only 10000. : 
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For Miſbehavior in a Truſt or Duty, an Action on the Caſe 
will likewiſe lie; for whoſoever undertakes to do a Thing for ano- 
ther ought to do it faithfully, elſe he is anſwerable for the Dama- 
ges ariſing from his Negligence or Miſbehavior: Therefore if a 
Man deliver Goods to a common Carrier to carry, and the Carrier 
loſe them, an Action on the Caſe will lie againſt him; but if 
there appear to be no Default in the Defendant, the Plaintiff ſhall 

Farrar , be nonſuited; as if an Action were brought againſt a Carrier for 
os * negligently driving his Cart, ſo that a Pipe of Wine burſt and was 
Hole a: loſt, it would be good Evidence for the Defendant, that the Wine 
3 GAY Ferment, and when the Pipe burſt he Was driving 
Ames and | , dating the Defendant's Hoy coming through Bridge, by a 
A ſudden Guſt of Wind was drove againſt the Bridge and ſunk, Pratt 
80. 45: Ch. Juſt. held the Defendant not liable; the Damage being occa- 
foned by the Act of God, which no Care of the Defendant could 
foreſee or prevent: And as to the Evidence given by the Plaintiff, 
That if the Hoy had been better it would not have ſunk with the 
Stroke received, the Ch. Juſt, ſaid, no Carrier was obliged to 
have a new Carriage for every Journey ; it is ſufficient if he-provide 
one which without any extraordinary Accident (ſuch as this was) 
will probably perform the Journey. But nothing is an Excuſe 
except the Act of God and the King's Enemies, and therefore in 
an Action againſt ſuch a Carrier, where the Goods were ſpoiled by 
Dale v. Hall, Water, the Defendant proving, that when the Goods were put on 
Mic. 20 0. 2. Board the Ship was tight, and that the Hole through which the 
Water came had been made by a Rat cating out the Oakum, was 
| holden to be no Excuſe. | 
E. I. Comp. If I ſend my Servant with the Goods on Board the Veſſel, and 
33 they are loſt, the Carrier is not liable; for they are to be conſi- 
Str. 132. dered not in the Poſſeſſion of the Carrier, but of the Servant. 
2 Show. 327, If a Carrier having Convenience to carry Goods, being offered 
b his Hire refuſe to carry them, an Action will lie againſt him. 
Salk, 282. Note ; All Perſons carrying Goods for Hire, come-under the 
| Denomination of common Carriers: But if the Driver of a Stage 
Coach, which only carries Paſſengers for Hire, loſe the Goods of 
his Paſſengers, the Maſter is not liable; for no Maſter is char 
able with the AQ of his Servant, but when he acts in Execution 
of the Authority given him by his Maſter, and then the AR of 
the Servant is the Act of his Maſter ; and in ſuch Caſe the Action 


Wy 


i, 
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may be brought againſt either the Maſter or the Servant; but if it 
be brought againſt the Maſters, it muſt be brought againſt them 
all, for the Action is founded guafs ex cuntractu, and if brought 
only againſt one, Advantage may be taken of it on Evidence, and 
as the Action may be brought againſt either the Maſter or the Ser- 
vant, ſo either may bring Aſumpfit for the Money for the Car- 
riage. | ga. 

Tt the Carrier aſk what is in the Box, and is told Silk ; yet in Driskwater 
Truth if there be Money, he ſhall be anſwerable for it if loſt, un- 8 | 
leſs he make ſpecial Acceptance; but this intended Cheat upon G. 2. C. B. 
the Carrier will be a good Reaſon for the Jury to give leſs: Dama- Aleyn 93. 


8. | 

eie a Bag ſcaled be delivered to a Carrier, and ſaid to contain Carth. 485. 
2000. and the Carrier give a Receipt for ſo much, when in Fact ie 
contains 400 J. if the Carrier be robbed, he ſhall be anſwerable 

only for 200/. for his Reward extends no further, and it is that 

makes him liable. | 

If a common Carrier be robbed, yet he is anſwerable ; for no- Coggs and 
thing will excuſe him but the Act of God, or of the King's Ene- Bernard. 
mies; but he who has a particular Employment — iliff or 
Factor) though he have a Reward, yet he is not againſt 
all Events, if he do to the beſt of his Power. | 

And it is to be known that there are fix Sorts of Bailments which Ibid, 
lay a Care and Obligation on the Party to whom the Goods are 
bailed, and which conſequently ſubjeR him to an Action, if he 
miſbehave in the Truſt repoſed in him. 

1. A bare and naked Bailment to keep for the Uſe of the Bailor, 2 Str. 1099. 
which is called Depoſitum, and ſuch Bailee is not chargeable for a8 F. 
common Neglect, but it muſt be a groſs one to make him liable. 

2, A Delivery of Goods which are uſeful to keep, and they are 
to be returned again in Specie, which is called Accommodatum, 
which is a Lending gratis; and in ſuch Caſe the Borrower is 
ſtrialy bound to keep them; for if he be guilty of the leaſt Neg- 
leR, he ſhall be anſwerable, but he ſhall not be charged where 
there is no Default in him. 

3. A Delivery of Goods for Hire, which is called Locatio or 
Conductio, and the Hirer is to take all imaginable Care, and to re- 
„ which Care if he ſo uſe he ſhall not be 
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4. A Delivery by way of Pledge, which is called Vadium and 
in ſuch Goods the Pawnee has a ſpecial Property; and if the Goods 
will be the worſe for uſing, the Pawnee muſt not uſe them; 
otherwiſe he may uſe them at his Peril; as Jewels pawned to a 


Lady, if ſhe keep them in a Bag and they are ſtolen, the ſhall not 


Manby v. 
Weſtbrooke, 
19G. 2. K. B. 


Yelv. 178. 


Per Holt, 13 
W. 3. at 
Horſham, 


Cr. J. 224. 


Salk. 388. 
Cr. J. 188. 


be charged; but if ſhe go with them to a Play and they are 
ſtolen, ſhe ſhall be anſwerable. So if the Pawnee be at a Charge 
in keeping them, he may uſe them for his reaſonable Charge; 
and if notwithſtanding all his Diligence he loſe the Pledge, yet he 
ſhall recover the Debt. But if he loſe it after the Money tendered, 
he ſhall be chargeable, for he is a Wrong-doer : After Money 

id (and Tender and Refuſal is the ſame), it ceaſes to be a 

ledge and becomes a Depoſit, and therefote' the Pawnor may 

either bring an Action of Aſumpfit, and declare that the Defen- 
dant promiſed to return the Goods upon Requeſt ; or Trover, the 
Property being veſted in him by the Tender. 2. en 

5. A Delivery of Goods to be carried for a Reward, oſ which 
enough bas been already ſaid; only I will here add That the 
Plaintiff ought to prove the Defendant uſed to carry Goods, and 
that the Goods were delivered to him or bis Servant to be carried. 
And if a Price be alledged in the Declaration, it ought to be pro- 
ved the uſual Price for. ſuch a Stage; and if the Price be —_— 
there need no Proof of the Defendant being a common Carrier ; 
but there need not be a Proof of a Price certain. ** 

6. A Delivery of Goods to do ſome Act about them (as to car- 
ry) without a Reward, which is called by Bracton, Mandatum, in 
Engliſh, an acting by Commiſſion; and though he be to have 
nothing for his Pains, yet if there were any Neglect in him, he 
will be anſwerable, for his having undertaken a Truſt is ſufficient 
Conſideration ; but if the Goods be miſuſed by a third Perſon in 
the Way without any Neglect of his, he would nat be liable, be- 
ing to have no Reward. | 

If the Goods of a Gueſt be ſtolen out of an Inn, the Innkeeper 

is anſwerable ; but the Plaintiff muſt prove that the Defendant 
kept a common Inn, and that he, his Son, or Servant was a Gueſt 
at the Time, and that the Goods were brought within the Inn, 
and remained under the Care of the Defendant. 

If a Man come to the Inn with an Horſe, and leave the Horſe 
there for ſeveral Days, and in his Abſence his Horſe be ſtolen, the 
Owner is a ſufficient Gueſt to maintain an Action; but it wo 
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de otherwiſe if he had left a Trunk or other dead: Thing, by 1 
which the Innkeeper would have no Gain, If he deſite the Hoſt 3 Co. 32. 
to put his Horſe to graſs, and the Horſe be ſtolen, the Innkeeper 
is not liable; for by Law he is only bound fo anſwer for thoſe 
Things that are infra Hoſpritium : So if the Innkeeper refuſe to 1 And. 29. 
receive him becauſe his Houſe is full, whereupon he ſays he will Vor 78. 
ſhift, and then is robbed, the Hoſt ſhall not be ch z but 
without ſuch Cauſe he cannot diſcharge himſelf by Words only. 

In Trelding v. Fay, Cr. El. 5. 69. It was holden that where by 
Cuſtom the Parſon ought to keep a Bull and a Boar, every Inha- 
bitant who hath Prejudice by his not keeping them may have an 
Action, and that Not Guilty is no Plea to ſuch Action, up- 
on this Diſtinction that it is a good Plea to an Action for a Misfea- 
fance, alter to an Action for Non-feafance ; for they are two Ne- 
gatives, which cannot make an Iflue any more than two Affirma- 
tives. 4 «45:3 30 23 $0349 oy nem Viigtto 

And Note, That in all Caſes where a Damage accrues to another 
by the Negligerice, Ignorance or Miſbehavior of a Perſon in the 
Duty of his Trade or Calling, an Action on the Caſe will lie; as 
if a Farrier kill my Horſe by bad Medicines, or refuſe to ſhoe 
him, or prick him in the ſhoeing, &c. Sc. &c. But it is other- 
wiſe where the Law lays no Duty upon him; as if.a Man find Cr. El. 219; 
Garments, and by negligent keeping be ſpoiled. n 


K 
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CHAPTER VII. 
Of Caſe for Conſequential Damages. 
N Action upon the Caſe will likewiſe lie for conſequential 


gn where the Act itſelf is not an Injury. | 
As if a who ought to incloſe againſt my Land, do not in- R. A. 10; 


cloſe, by which the Cattle of his Tenants enter into my Land and < 11. 
do Damage to me. 80 till 6 Ar. c. 31. (which enacts that no 
Action ſhall be had againſt any Perſon in whoſe Houſe or Cham- 
ber any Fire ſhall accidentally begin, for any Damage occaſioned 
thereby, with a Proviſo that it ſhall not extend to defeat or make 
void any Contract or Agreement between Landlord and Tenne, 
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If Fire broke out in the Houſe of B. which burnt the Houſe of 


* 


A. A. might bring an Action. Fam 
It has been holden that if a Leſſee for Years under a Contract to 
be anſwerable for Fire, leaſe to B. at Will without ſuch Covenant, 


yet he may have an Action againſt his Under-Leſſee becauſe he is 


Murgatro:d 
and Law, 
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Beſt, 20 G. 2. 


9 Co. 58. 


1 Lev. 22. 
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373. 


1 R. A. 107. 


anſwerable over; aud this is not within the Act: Tamen Queare, 
For he had it in his own Power to make him covenant to be care- 
ful. | h : ” 
In an Action for diverting a Water-courſe, the Defendant 
eaded that he was ſeiſed of two Cloſes through which, and that 
and all thoſe, &c. had uſed to water their Cattle in the faid 
Water; and for the Conveniency of watering to dig a Ditch near 
the ſaid Water-courſe, &c. and the Court held that one Preſcrip- 
tion cannot be pleaded againſt another without a Traverſe ; but if 
upon the general Iſſue it had been proved, that the Water was 
uſually drunk up by the Cattle of the Defendant, the Plaintiff 
would have failed in his Preſcription. a en | 9 ha 
If a Man have an ancient Houſe, and another build ſo near as 


to darken his Windows, he may have an Action upon the Caſe, 


So if a Man build a new Houſe on Part of his Land, and after- 
ward ſell the Houſe to another, neither the Vendor, nor any other 
claiming under him, may ſtop the Lights: But if he ſell the va-' 
cant Ground to another, and keep the Houſe without reſerving 
the Benefit of the Lights, the Vendee may build. 

If A. recover Damage againſt B. for ſtopping his Lights, and 
afterward B. aſſign the Lind in which the Nuſance was erected, 
A. may bring another Action againſt B. for the Continuance of 
the Nuſance, for before the Aſſignment B. was anſwerable for all 
the conſequential Damages, and it ſhall not be in his Power to 
diſcharge himſelf by granting it over: Yet A. may bring the Ac. 
tion againſt the Aſſignee, Though. formerly a Diſtinction was 
taken, viz, Where the Continuance occaſions a new Nuſance, 
and where the firſt Erection has done all the Miſchief; that in the 
wm form the Aſſignee is liable to an Action, but not in the ſe- 
cond. | 

All theſe Caſes go upon this Principle, that every Man ſhould 
ſo uſe his own as not to damnify another. But if a new School be 
ſet up in a Town, where an ancient School has been Time out of 
Mind, by which the old School receives Damage, yet no Action 

| 2 3 
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lies, and this is founded upon public Convenience, ne 
within the Deſcription of Damnum ; fine infuria. ' 
But a Man poſſeſſed of an ancient Ferry may being an Action Bliſſet and. 
againſt, one who ſets up a new Ferry near to it: For if it be an an- 18G _ 
cient Ferry, he is compellable to keep Boats, &c. . - C. B. 
In an Action on, the Caſe by a Commoner for diſturbing him in 4 Mod. 424. 
his Common, he muſt prove his Right to the Common, and yet 
in ſuch Caſe it is not neceſſary to ſet it forth in the Declaration, | 
for Poſſeſſion is ſufficient againſt a Wrong-doer. But if he were to cr. E. ;;5, 
ſet up a Title to a different Kind of Common from that to which 119. 
he had Right, he would not be intitled to recover, for he muſt 
prove himſelf poſſeſſed of the Common, for the being diſturbed 
in which he brings his Action, though he need not prove the ſame. 
Title as he has ſet out in his Declaration ; for the Diſturbance is 
the Giſt of the Action, and the Title is only Inducement, and 
cannot be traverſed, It is true if the Defendant ſet up a Title, 410 . 
and juſtify, the Plaintiff in his Replication muſt ſhew a Title. 
For every feeding by the Cattle of a Stranger, the Commoner 9 Co. 113. 
ſhall not have an Action; but the Feeding ought to be ſuch per 
qued the Commoner, Sc. Common of Paſture, &c. for his Cat- 
10 Sc. in tam amplo modo habere non potuit, fed Proficuum 
e Tempus amiſit, Sc. So that if the Treſpaſs be ſo. 
hat he has not any Loſs, but ſufficient in ample a danger 
remain for him, the Commoner ſhall not have any Action for it; 
but the Tenant of the Land may in ſuch Caſe have an Action. 
It has been ſaid that in Caſe for diſturbing the Plaintiff in the 1 Sid. 203. 
Seat of a Church, the Plaintiff ought to prove Uſage to repair, * 
though it be not alledged i in the Declaration. But the true Dif. Kendrick and 
tinQion ſeems to be between Probibitions or Actions againſt the 2 C. 7" 
Ordinary, and Actions againſt a Wrong-doer. Where it is to K. B. 
ouſt the Ordinary of his Juriſdiction you muſt prove Repairs; but 
it 1$ not neceſſary to prove them in an Action 2 a Wrong 
doer, which is founded upon Poſſeſſion. 
If Caſe be brought ſor diſturbing the Plaintiff in taking the Pro- Vent. 151. 
fits 2 an Office, it is ſufficient to prove the Value communibus 
Par te Annis, without proving every nn. 
0 
In Caſe for diſturbing him in * the Plaintiff made a Cr.E. 335. 
ſpecial Title to it; a ſpecial Verdict found a Title variant in Part 
tom that which was alledged; and after divers 3 = 
ut 
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— Judgment,” for ſetting out a Title in this Adlon was 

ſuperfluous 

An Action upon the Caſs will lie for keeping a Dog uſed to bite 

Sheep, and which has killed Sheep belonging to the Plaintiff; but 

in ſuch Caſe it muſt be — oved that the Defendant knew that he 
il 


would bite Sheep; and Sheep twice before is ſufficient 
Proof of Uſa 2 5, 


In Smith — Pelab, Lee Ch. Juſt. ruled, That if a Dog have 
once bit a Man, and the Owner having Notice thereof keep the 
Dog and let him go about, Caſe will lie againſt him at the Suit of 
the Perſon bit (though it happened by his treading on the Dog's 
Toes) ; for the Owner ought to have him on the firſt No- 
tice, 

If one knowingly keep a accuſtomed to bite Sheep, and 
the Dog bite an Horſe, ir is actionable ; becauſe the Owner after 
Notice of the firſt Miſchief ought to have deſtroyed or hindered 
him from doing any more, 

Note; There is a Difference between Things fere Nature, as 
Lions, Bears, &c. which a — ken th his Peril, and 
Beaſts that are manſueta nature, and break through the Tameneſs 
of their Nature; in the latter Caſe the Owner muſt have Notice ; 
in the former an Action lies againſt the Owner without Notice, 

If upon an Information for Seigure there be a Verdict for the 
Claimer, he may, in Caſe the Seizure were abſque probabili Cauſ#, 
have an Action on the Caſe for conſequential. Damages, in which 
he ought not to recover the Value of the Goods, but only Damages 
for the unlawful ſeizing ; but he cannot bring. either Trover or 
Treſpaſs, for the ſeizing is not contra Pacem; beſides he may move 
for a Writ of Delivery, and alſo for his Coſts, upon 6 G. 1. M. 
1720, per Bury, C. B. Quyitam contra Etricke + Vet in 12 


and Champante, M. 2 G. 2. at Guldbal/, Lord Ra 
that in theſe Caſes the Officer ſeizes at his Peril, and 


ble Cauſe is no Excuſe ; but now 44 G. - c. 34. , 16. If ot 
Judge certify on the Record, that t ble Caufe for 
ſuch Seizure, then the Plaintiff, beſide his Ship -or Goods fo ſeized; 
or the Value thereof, Quill not de entitle? tw above 2 d. Dimnges, 
nor to any Coſts of Suit, 

The Servant of A. with his Cart ran againſt the Cart of B. in 
which was a Pipe of Sack, and overturned it and the Wine was 
ſpilt, an Action was brought againſt the Maſter, and it was — 
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den good. And note, where ſuch an Action is be againſt H. 10 An, 
the Maſter for conſequential Damages occafioned by the Neglect N ot. 
of his Servant, the Servant charged with the Neglect cannot be a 
Witneſs to, prove it no Neglect, But in an Action for ſo negli- 
gently managing his Barge that he run down the Plaintiff s, Lee 
Ch. Juſt. permitted the Defendant to produce every one of the G. Hall, 
Men on Board his Veſſel to prove there was no Neglect; he being. 744. 
himſelf at that Time aſleep on Board. And in againſt the 2 Str. 1083. 
Maſter, for his Carman's negligently driving his Cart, per quad the 
Plaintiff was. flung off a Ladder and bruiſed; on ſhewing a Re- 
leaſe from the Maſter, the Servant was allowed to be examined. | 

In Caſe for digging a Pit in a Common, per quod his Mare being Cr. J. 158. 
ſtraying there fell into it and periſhed : After Verdict for the _. 
Defendant on Not Guilty, the Plaintiff, to ſave Coſts, moved in 
Arreſt of Judgment that the Declaration was not good, he not. 
ſhewiog any why his Mare ſhould be in the Common, and 
therefore it is m abſque injuri4, and of that Opinion was 
the whole Court: Wherefore it was adjudged that the Bill ſhould 
abate. Vet it ſeems, unjuſt in ſuch Caſe to deprive the Defendant of 
his Coſts, merely becauſe the Action brought againſt him was erro- 
neous as well as wrongful : Though doubtleſs the Objection to the 
Declaration was good, and ought to have availed in Caſe the Ver- 
dict had been for the Plaintiff, It is a good Reaſon why the Plain» 
tiff ſhould not have judgment; but ſeems to be no Reaſon why, 
the Defendant ſhould not, ee 

If a Man dig a Ditch in the Highway, into which my Servant 
falls and breaks his Thigh, by which I loſe his Service, I may ! R. A. 88. 
have an Action on the Caſe for this Loſs of Service. So for beat- 
ing him by which I loſe his Service ; and in ſuch Caſe the Servant 
dre the gare is, chat the Plana dt al f. desde Prep 
upon t ue, t intiff did not loſe his Service, 9 
for that is the Giſt of the Action. But. if the, Servant die of the 
Battery, the Maſter cannot have an Action for the Loſs of his 10 Co. 143. 
Service, for the private Offence is drowned in the Felony ; „Vent 54. 
the Defendant might give this in Evidence on the general Iſnez; 39 


for as this AQtion aries era AE 


be given in Evidence on the general Ifſue that deſtroys the 
of Afionz as in Cle for beating his Horſe, ge quad he ly. 


loſt the Uſe of him, the Defendant may prove the Beating lawful. Sw. 352. 
bs The 
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The Plaintiff declared that he exerciſed the Trade of a Wheeler; 
and was poſſeſſed of ſeveral Tools that related to the Trade, viz. 
an Axe, Sc. and being ſo poſſeſſed gained a Eivelihood, Cc. and 
by the Licence of the Defendant depoſited them in his Houſe, and 
that he had detained them two Months after Requeſt, by which 
the Plaintiff had loſt the Benefit of his Trade; after Verdict it was 
moved in Arreſt of Judgment, becauſe the Plaintiff ought to have 
brought Detinue or Trover. But the Court held the AQtion well 
brought, for if he have had the Goods again, Detinue is not pro- 
per ; and though a Detainer upon Requeſt is Evidence of a Con- 
verſion, yet it is not a Converſion, and the Damages he demands- 
in this Caſe being ſpecial, the Action ought to be ſpecial. 

The Plaintiff declared that his Wife unlawfully and without: 
his Conſent departed and continued abſent, and'during that Time- 
a large Eſtate real and perſonal was deviſed for her ſeparate Uſe, 
and thereupon ſhe was deſirous of being reconciled and eohabiting 
with him, but the Defendant perſuaded and inticed her to conti- 
nue abſent, by means of which ſhe continued abſent till her Death,, 
whereby he loſt the Comfort and Society of his Wife, and the Ad- 
vantage which he ought to have had from. ſuch real and perſonal 
Eſtate. After Verdict for the Plaintiff for 30001. Damages, it was 
moved in Arreft of Judgment, that this was an Action prima im- 
preſſionis. But the Court ſaid that every ſpecial Action on the Caſe 
was in itſelf a Novelty ; no Action lies without Damages, and the 
ger quod will not alone be ſufficient, unleſs the Act done be illicit; 

ut though a bare Inticement to depart may not be actionable, yet 
the Jury under the Direction of the Judge are Judges of the Lega- 
lity : And as receiving a Servant ſcienter is a Ground for an Action 
for the Maſter, a fortiori for the Huſband ; and Injuries, that are 
in their Nature of ſpiritual Conuſance, if attended with a temporal. 
Damage, are a Ground of Action. N 

80 — off a Gun, per quod the Plaintiff's Decoy was da- 
maged, was holden to be actionable in Hicteringall's Caſe, Hil. 
5 An. 

It is impoſſible to ſet down all the Caſes in which an Action 
upon the Caſe will lie for conſequential Damages: 1 ſhall there- 
fore conclude this Head with referring to the fifth Chapter of the 
firſt Book, and repeating the Rule already taken Notice of in that 
Chapter, v/z. Where the immediate Act itſelf occaſions a Preju- 
dice, or is an Injury to the Plaintiff's Perſon, Houſe, Land, Cc. 


Treſpaſs. 
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Treſpaſs vi et armis will lie; but where the Act itſelf is not an 
Injury, but a Conſequence of that Act is prejudicial to the Plaintiff's 
Perſon, Houſe, Lands, &c, Treſpaſs vi er arm will not lie; 
but the proper Remedy is an Action upon the Caſe. The Caſe of 


5 


Pats v. Gaince and Fore/ight may ſerve to illuſtrate this Rule. alk. 10. 


There the Plaintiff declared in an Action upon the Caſe, for that 


he was Maſter of a Ship, and that it was laden with Corn teady to 
ſail, and that the Defendant ſeized the Ship and detained- her, per 
quod impeditus fuit in Viagio. It was objected, that it ſhould 
have been Treſpaſs, and ſome Caſes cited; but Halt Ch. Juſt. 
ſaid, That in the Caſes cited the Plaintiff had a Property in the 
Thing taken, but here the Ship was not the Maſter's but the 
Owners ; the Maſter only declares as a particular Officer, and can 
only recover for his particular Loſs ; though he ſaid he might have 


brought Treſpaſs, declaring upon his Poſſeſſion, which in Treſ- 


paſs is ſufficient. 


L 2 BOOK 


q O OK m. 
For what Injuries affecting a Man's 


real Property, an Action . be 
maintained. | 


INTRODUCTION. 


HE A which may be brought for Injurics affecting 
Tas rea Proper, a are of three Sorts, re 


1. Such in which Damages alone are to be recovered. 
2. Such by which a Term for Years may be recovered. 
3. Such by which a Freehold may be recovered. 


The Actions in which Damages alone are to be recovered are 


two, 


1, Treſpaſs. 
2, Caſe, of which enough has been already ſaid in 
the laſt Chapter of the laſt Book. 
The only Aion by which a Term for Years may be recovered, 
is, Ejectment. 
The AQions by which a Freehold may be recovered are, 
1. A Writ of Right, 
2. A Formedon, 
3. Dower. 
4. Waſte. 
5. Aſſize. ä 
6. Quare impedit. 


CHA N 
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CHAPTER I. 
MM” Of Treſpaſs. | 
T. r een geek er 


Where Entry, ty given to any one by the man r 
Law, and he does abuſe it, he will be a Treſpaſſer ad initio; bu en 


where it is given by the Party, he may be puniſhed for the Abuſe, 
but he will not be a Treſpaſſer ab initio, But the not doing can- 
not make the Party, who has Authority or Licence by the Law, 

a Treſpaſſer ab initio, becauſe not doing is no Treſpaſs. 

In Treſpaſs for taking a Gelding, the Defendant juſtified the Cr. J. 247. 

taking of him as an Eftray, the Plaintiff replied that he laboured 

the ſaid Gelding, riding upon him and drawing with him, where- 

by he was much damnified ; the Defendant demurred, and it was 
objected that the firſt Seizure was lawful by the Plaintiff's own 
ſhewing, and therefore the Action ſhould not have been brought 

for the taking, but for the ſubſequent Tort : But the Court held 

that be was puniſhable for the Abuſe by an Action of Treſpaſs, as 

a Treſpaſſer ab initio, and that the ufing of the Eſtray was an 
Abuſer ; for it is not lawful except in Caſe of Neceſſity, and for 

the Benefit of the Owner ; as to milk Milch Kine, &c, 

In Treſpaſs for taking away his Goods, the Defendant juſtified Si _ 
the taking nomine diſtricbionit Damage Feaſant ; the Plaintiff re- Sni. 
plied pe diftriftionem, viz. endem dir, &c. he converted 
them to his own Uſe. On Demurrer it was holden to be no De- 

„but to make good the Declaration, for he that abuſes a 

iſtreſs is a Treſpaſſer ab initio; and it would be of no Avail to 8% Ralph Be 
the Plaintiff to ſtate the Converfion in his Declaration, for it is no vey's cafe, 2 
way neceſſary to his Action; and Walledged need not be anſwer- 1 7. 
ed: It would be out of Time to ftate it in the Declaration, but it 
muſt come - in in the Replication. 


3 But 
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Str 851. But in Treſpaſs for breaking and entring his Houſe, and taking 
an exceſſive Diſtreſs, after Judgment by Default, it was holden on 


Huchings e»7 Error brought that Treſpaſs would not lie; for the Entry was law 
Ae p ful, and there is nothing ſubſequent to make it a Treſpaſs, as there 
is where the Diſtreſs is abuſed. At common Law the Party 
might take a Diſtreſs of more Value than the Rent, therefore that 


did not make him a Treſpaſſer ab initio, but the Remedy ought to 


be by ſpecial Action founded upon the Statute of Marleberge. 


Browning ad And note, That in Diſtreſs for Rent, if the outward Door be 


Dan”, 9: 2. open, the Diſtrainant may juſtify the breaking open an inner Door 
or Lock, in order to find any Goods which are diſtrainable; 

By 11G.2.c. 19. A Diſtreſs for Rent ſhall not be deemed 

unlawful for any Irregularity in the Diſpoſition of it afterward, nor 

the Party making it a Treſpaſſer ab initio: But the Party ag- 

grieved may recover full Satisfaction for the ſpecial Damage he 


ſhall have ſuſtained thereby, and no more, in an Action of Treſ- 
paſs or on the Caſe, unleſs Tender of Amends have been before 


made. y 


By 17 G. 2. c. 38. Where any Diſtreſs is made for Money 


. 
- 


Da 


? 


T 


juſtly due for the Relief of the Poor, it ſhall not be deemed un- 


lawful, nor the Party making it a Treſpaſſer, on Account of any 


Defect or want of Form in the Warrant of Appointment of ſuch 


Overſeers, or in the Rate or Aſſeſſments, or in the Warrant of 


Diftreſs therenpon ; not ſhall the Party be deemed a Treſpaſſer 
ab initio on Account of any Irregularity which ſhall afterward' be 


done by him, but the Party grieved may recover for the ſpecial 


Damage, unleſs Tender of Amends have been before made. 
2282 Note; A Warrant may be made to diſtrain before the Time 
Wetwicner for which the Rate is made is expired. | 
1748. | | 
Hutchin It has been determined that Averia Curuce may be diſtrained 
v. Chamber for the Poor's Rate, though there be ſufficient Goods on the Pre- 
316 2 z. Miſſes independent of them; and the Law ſeems to be the ſame in 

aaall Caſes where an Act of Parliament gives Remedy by Diſtreſs 
and Sale. And though where a Man has an entire Duty, he ſhall 


not ſplit and diſtrain for diſtinct Parts at ſeveral Times; yet if he 


be miſtaken in the Sufficiency of what he has taken, there is no 
Reaſon or Law that he ſhould not diſtrain again for the Reſidue. 


Iladr. 48. Where the Subject Matter of the Suit is within the Juriſdiction 


of the Court, but the want of Juriſdiction is as to the Fore or 
ace, 
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Place, Tr to the 
Officer who executes it, he is not a reſpaſſer: But where the 
Subject Matter is not within the Jurifdiction, there every Thing 
done is abſolutely void, and the Officer a Treſpaſſer. 
Though an Officer may juſtify under the meſne Proceſs of an Higeinſon v. 
inferior Court, without ſaying that the Cauſe of Action aroſe Hadley _ 
within the Juriſdiction, yet when he juſtifies under Proceſs of 28 Car. 2. 
Execution he ought to make it appear that the Cauſe aroſe within Rot. 416. 
the Juriſdiftion of the Court, or at leaſt that it was ſo laid: But 
that would not be ſufficient for the Plaintiff himſelf, he ought to 
know the Extent of the Juriſdiction for which he applies for Juſ- 
tice; and therefore if in an Action of falſe Impriſonment he juſti-. 
fied under the Proceſs of an inferior Court; the Plaintiff above 
might reply that the Cauſe of Action aroſe out of the Juriſdiction 
of the Court, and a Rejoinder praying Judgment if the Plaintiff 
having by his pleading in the inferior Court admitted. the Juriſdic- 
—_ e, ſhall now be admitted to deny it here, would not be 
g . | _ 
But by 24 G. 2. = vide ante) no Conſtable will be anſwer- 
able for obeying « Ju ice's Warrant, notwithſtanding any Deſect 
of Juriſdiction in the Juſtice. 603 
Note; That Warrant ex vi termini means only an Authority; Padfield a» 
therefore a Warrant under the Hand of the Juſtics is ſufficient Cabbel & al. 
without being under Seal, unleſs particularly required by Act of G. . C . 
Parliament. | ; 
And Note, That by 27 G. 2. c. 20. in all Caſes where any 
Juſtice is impowered, by any Act made or to be made, to iſſue a 
Warrant of Diſtreſs, it ſhall be lawful for him in ſuch Warrant 
to order the Goods diſtrained to be ſold. within a certain Time li- 
mited by ſuch Warrant, fo that ſuch Time be not leſs than four, 
nor more than eight Days, unleſs the Money, for which ſuch 
Diſtreſs ſhall be made, together with the Charges of taking-and 
keeping ſuch Diſtreſs, be ſooner paid. | 
roof that the Plaintiff had delivered a Box with the Goods in Moor 248. 
it to the Defendant to keep, and that the Defendant had broken 
open the Box and converted the Goods to his own Uſe, would be 
ſufficient to maintain the Declaration; for where-ever a Man has 
neither a general nor a ſpecial Property, and he converts the Goods, 
Treſpaſs will lie, | 


3 But: 


Salk. 248. 


Co. L. 57. 


An IntreduSFion to the Low 


Bat the Plaintiff oan only prove the taking ſuch Godds as are 
mentioned in the: Declaration; becauſe. a Recovery in the Action 
could nat be, pleaded in Bar to any other Action brought for taking 
other Goods than thoſe ſpecified in the Declaration; and therefore 
where the Declaration was for entcring the Plaintiff's Houſe and 
taking diverſa Bona et Catalls | ipfius querentis ibidem inuenta, 
after. Verdict for the Plaintiff Judgment was arreſted. 

After Judgment vacated and Reſtitution awarded, the Deſen- 


' dant brought Treſpaſs againſt the Plaintiff for taking the Goods, 


and the Court held that the Action would lie; for by vacating the 
Judgment it is as if it had never been, and is not like a Judgment 
reverſed by Error. But in ſuch Caſe it would not lie againſt the 
Sheriff, who has the King's Writ to warrant him ; but the Party 
muſt produce not only the Writ but the Judgment, 8 

In Treſpaſs Qyare Clauſum fregit the Defendant pleaded, that, 
the Plaintiff diſtrained his Hog, Damage Feaſant for the ſame 
Treſpaſs; the Plaintiff replied that the Hog eſcaped without his 
Conſent, and that he is not ſatisfied for the Damage; on Demurrer 
it was holden that the Action would not lie, though it was admit- 
ted that if the Diſtreſs had died the Action vrould revive, but the 
— (unleſs the contrary be ſhewed) is the Fault of the Plain- 


Treſpaſs vi et armis does not lie againſt a Leſſee for Years for 
cutting down Timber Trees, and carrying them away and ſelling 
them ; but if after cutting them down he let them lie, and after- 
ward carry them away, ſo that the taking and carrying away be 
not one continued Act, but there is Time for the Property of the 
divided Chattle to ſettle in the Leſſor, Treſpaſs will lie: And the 
Reaſon why he is not otherwiſe liable is, that he has a ſpecial 
Property or Intereſt in them for Repairs and Shade; and therefore 
if the Trees be excepted in the Leaſe, it will make him a Treſ- 
paſſer equally with a Leſſee at Will, and. it will lie againft Tenant 
at Will, becauſe ſuch Acts determine the Will; but againſt a Te- 
nant by Sufferance the Leſſor cannot have Treſpaſs. before En- 


Rm. 739. trance. And though Treſpaſs will lic againſt, the Leſſee for Years 


Salk, 414. 


for cutting the Trees, where they are excepted in the Leaſe; yet 
— = in his Cattle to feed, and they bark the Trees, Treſpaſs 
will not lie. 
Note; If Land be leaſed to A. for a Year, and ſo from Year 
to Year as long as both Parties ſhall agree ; this is a * 
ears 
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Years certain; and if the Leſſee hold on after the two Years, he 5 
is not a Leſſee at Will (as the old Opinion was) but for a Year : Riym. 208. 
certain, for his holding on is an Agreement to the original Con- 

tract; and ſuch an executory Contract is not void by the Statute 

of Frauds, for there is no Term for above two Years ever ſubſiſt- 

ing at the fame Time: But if the original Contract were only for Goodritle ex 
a Year, or if it were at 8/. E Annum Rent without mentioning 8 Hucks 
any Time certain, it would be a Tenancy at Will after the Expi- — Fot 1. 
ration of the Year, unleſs there were ſome Evidence, by a regular on a caſereſer- 
Payment of Rent annually or half-yearly, that the Intent of the EO 
Parties was that he ſhould be Tenant for a Year. Tm 
By 6 An. c. 18. Guardians, Truſtees, Huſbands ſeiſed in 

Right of their Wives, and Tenants pur autre vie, holding over 

without Conſent are made Treſpaſſers, but the Act does not ex- 

tend to Leſſees for Years. 

If the Lord of a Manor cut down ſo many Trees as not to leave Ca. Kk. B. 
ſufficient Eſtovers, his Copy holder may bring Treſpaſs againſt 379 
him, and recover the Value of the Trees in Damage ; and if the 
Lord leave ſufficient Eſtovers, yet he ſhall recover ſpecial Damages; 

vi. for the Loſs of his Umbrage, breaking his Cloſe, &c. there- 
fore if the Lord have a Mind to cut Trees, he ought to compound 
with his Tenant. 

If A. make a Leaſe for Years excepting the Trees, the Leſſor Liford's cafe, 
may enter to ſhew the Trees to a Purchaſer, and the Leflee can- 11 Co. 46. 
not bring Treſpaſs. 

Note; If A. plant a Tree upon the extremeſt Limits of his 1 Raym. 737. 
Land, and the Tree growing extends its Roots into the Land of 
B. A. and B. are Tenants in common of the Tree; but if all the 
Roots grow in A.'s Land, though the Boughs ſhadow the Land 
of B. yet the Property of the whole is in A. 

It is not neceſſary to have an Intereſt in the Soil, to maintain 
Treſpaſs Quare Clauſum fregit, but an Intereſt in the Profits is ſuf- | 
ficient, as he who has prima tanſura. So if J. S. agree with the Welch ard 
Owner of the Soil to plow and ſow the Ground, and for that to fl. per 
give him half the Crop, J. S. may have his Action for treading ä 
down the Corn, and the Owner is not jointly concerned in the Salk. ss. 
growing Corn, but is to have half after it is reaped by way of Rent, 
which may be of other Things than Money: Though in Co. Lit. 

142. it is faid it cannot be of the Profits themſelves z but that (as 
it ſcerns) muſt be underſtood of the natural Profits. 


M 
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Co. L. 263. The Plaintiff may prove Treſpaſs at any Time before the Ac 
tion brought, though it be before or after the Day laid in the De- 

her Hott, 4 claration. But in Treſpaſs with a Continuando the Plaintiff ought 

fora to confine himſelf to the Time in the Declaration; yet he may 
waive the Continuando, and prove a Treſpaſs on any Day . — 

. the Action brought, or he may give in Evidence only Part 

1095. Time in the Continuando. bo 29:24 A 

Salk. 639. Note; That of Acts that terminate in themſelves, and once 
done cannot be done again, there can be no Continuando, as hunt- 
ing or killing a Hare, or five Hares, but.that ought to be alledged, 
that diver/is diebus ac vicibus between ſuch a Day and ſuch a Day 
he killed five Hares, or cut and carried away twenty Trees. And 
where a Treſpaſs is laid in Continuance that cannot be continued, 
Exception ought to be taken at the Trial, for he ought to recover 
but for one Treſpaſs. But Hunting may be continued as well as 
ſpoiling and conſuming Graſs. | | 

1 Raym. 240. Whether the Treſpaſs may be laid with a Continuando or not, 
depends much upon the Conſideration of good Senſe, as where 
Treſpaſs is brought for breaking a Houſe or Hedge, it may well 
be laid with a Continuando, for the pulling away every Brick or 
Stick is a Breach; but if the Declaration be that the Defendant 
threw down twenty Perches of Hedge Continuando tranſgreffionem 
prædictam from ſuch a Day to ſuch a Day, this muſt be intended 
of a Proſternation done at the firſt Day, and therefore will be ill 
upon Demurrer, or Judgment by Default, but will be aided by 
Verdict, becauſe the Court will intend that the Jury gave no 
Damage for the Continuando. 

Ibid, So Treſpaſs cannot be laid of looſe Chattels with a Continuando, 
and if it be ſo laid, no Evidence can be given but of the taking at 
one Day, and therefore in Treſpaſs for meſne Profits it ought to be 

Salk. 639. laid diver/is diebus ac vicibus. Where ſeveral Treſpaſles are laid 

| in one Declaration, Continuando tranſgreſſiones prædictas, and ſome 
of them may be laid with a Continnando and ſome not, after Ver- 
dict, the Continuando ſhall be extended only to the Treſpaſſes which 

Ca. K. B. 24. may be laid with a Continuando. So where the Continuando is im- 
poſſible, the Court will intend no Damages were given for it. 

Liford's cafe, If my Diſſeizor cut down the Trees, Graſs or Corn growing 

11 Co. 5. upon my Land, and afterward I re-enter, I may have an Action 
of Treſpaſs againſt him, for after my Regreſs the Law ſuppoſes 
the Freehold always continued in me: But if my Diſſeizot make a 

8 | - Feoffment 
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Feoffment in Fee, or a Leaſe for Vears, and afterward I enter, I 
may not have Treſpaſs againſt thoſe who came in by Title, for 
thoſe Fictions of Law ſhall not have Relation to make him who 
comes in by Title a Wrong- doer vi et armis. 51 0 
Soc the Law is laid down by Lord Cole, but it may admit of 
Doubt, for there are Caſes to the contrary, and the Reaſon of the Cr. El. 540. 
Law ſeems to be with them. n pile putt: ee 461. 
In Treſpaſs againſt the Tenant in Poſſeſſion for meſne Profits, Aflin a»d 
either by the Leſſor or the nominal Plaintiff, after a Recovery in aq ” 
Ejectment, the Plaintiff need not prove a Title; but it is ſuffi- once: Juttic. 
4 cient to produce the Judgment in Fiecment, and the Writ of Poſ- 8 10 
ſeſſion executed, and to prove the Value of the Profits, and there- 
upon he ſhall recover from the Time of the Demiſe laid in the 
Declaration. | 
Where the Judgment was againſt the Tenant in Poſſeſſion, and Thorp ard 
the Action of Treſpaſs is brought againſt him, it ſeems ſufficient 57. Oel. 
to produce the Judgment without proving the Writ of Poſſeſſioern 
executed, becauſe by entring into the Rule to-confeſs, the Defen- 
dant is eſtopped both as to the Leſſor and Leſſee, ſo that either 
may maintain Treſpaſs without proving an actual Entry; but 
where the judgment was againſt the caſual Ejector, and ſo no 
Rule entred into, the Leſſor ſhall not maintain Treſpaſs without 
an actual Entry, and therefore ought to prove the Writ of Poſſeſ- 
ſion executed. 4 | 
In Caſe the Plaintiff can prove his Title accrued before the Time Decoſa and 
of the Demiſe, and prove the Defendant to have been longer in Akin, per 
Poſſeſſion, he ſhall recover antecedent Profits; but in ſuch Caſe Hil. 4 oy 
the Defendant will be at Liberty to controvert the. Title, which 
he cannot do in Caſe the Plaintiff do not go for more Time than 
is contained in the Demiſe; becauſe being Tenant in Poſſeſſion 
he muſt have been ſexyed with the Declaration, and therefore the 
Record is againſt him concluſive Evidence of the Title; but 
againſt a precedent Occupier the Record is no Evidence, and there» 
fore againſt ſuch- a- one it is neceſſary for the Plaintiff to prove his 
Title, and alſo to prove an actual Entry; for Treſpaſs being a 
poſſeſſory Action cannot be maintained without it. But it may 
admit of Doubt what Proof of an actual Entry is ſufficient ; It has Sungnought 
been ſaid that the Plaintiff will be entitled to recover the meſne nc 
Profits qnly, from the Time he can prove himſelf to have been in whe 
actual ſſion; and therefore if a Man make his Will and die, 
„ * 23 5 * ths 
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the Deviſee will not be entitled to the Proſits till he has made an 
actual Entry. Others have holden that when once he has made an 
actual Entry, that will have Relation to the Time his Title accru- 
ed, fo as to intitle him to recover the meſne Profits from that 


Time, and they rely on the Caſe in Sid. 239, which was Treſ- 


paſs brought for the meſne Profits: devant li Leaſe, and nothing! 
ſaid in the Caſe about proving an actual Entry antecedant to it: 
They ſay too, that if the Law were not fo, that the Courts would 
never have ſuffered Plaintiffs in Ejectments to lay their Demiſes 
back in the Manner they now do, and by that Mean intitle them- 
ſelves to recover Profits which they would not other wiſe be intitled . 
unto. However ſuppoſing a ſubſequent Entry has Relation to the 
Time the Plaintiff's Title accrued, yet certainly the Defendant 
may plead the Statute of Limitations, and by that Mean protect 
himſelf from all but the four laſt Vears. | 
But another Queſtion might be put, which would perhaps oc 


caſion more Difficulty, via. Suppoſe the Defendant were to plead- 


Roach, E. 
118. 2. K. B. 
Aſtlyn and 
Parkin, 


the former Recovery in the Ejectment in Bar, how muſt the 
Plaintiff reply? It ſeems certain that the Plaintiff may recover the 
whole meſne Profits in the Ejectment, and that is apparent from 
the: 16 & 17 Car. 2. which enacts, That in Caſe the Judgment 
be affirmed on the Writ of Error, the Court may award a Writ of 
Enquiry as well of the meſne Profits, as of the Damages by any 
Waſte committed after the firſt Judgment. Perhaps it may be an- 
ſwered, that the Court will take Notice that the Proceedings in 
Ejectment are merely fictitious, and only to enable the Plaintiff to 
get Poſſeſſion, and that it is never uſual to recover more than ſmall 
Damages for the Ouſter, without any Conſideration had of the 
meſne Profits. And it is certain the Courts do frequently take that 
into Conſideration; otherwiſe the Leſſor would not be entitled to 
recover at all for the Time laid in the tion, ſince by his 
own ſhewing, his Leſſee and not himſelf was entitled to the Ac- 
tion, But if the Plaintiff were, upon the Judgment in Ejectment 
being affirmed on Error, to have a Writ of Enquiry, it would 
probably (if rightly pleaded) prevent his recovering any Thing 
in a ſubſequent Action of Treſpaſs ; and therefore if the Demiſe 
were laid any Time back, it would be adviſable for the Plaintiff 
in Ejectment to take (as he may) Judgment for his Coſts on the 
Writ of Error, without having any Writ of Enquiry. Nate; in 
Caſe the Action be brought after a Judgment by Default n 
= . 


7 
* 


Relative 10 rial: at Niſi Prius. 3 


the caſual Ejector, it is uſual / for the Nlaintiff to recover the Coſts 6 
of the Ejectment, as well as the meſne Profits. In Cafe the Ac- Agreed ibid. 
tion be brought by the nominal Plaintiff in Ejectment, the Curt 
will upon Application ſtay the Suit till Security is given for an- 


ſwering the Coſts. r : 

If in Treſpaſs Qyare Cleuſum fregit the Plaintiff ſet out the R A. 677, 
Abuttals. of his Cloſe, he muſt on the Evidence prove every Part aw 
of his Abutment; as Ether Abt be laid a parte auftrals to the 
Mill of A. he muſt prove a Mil e, and that it was in the Te- 
nure of A. but it will be ſufficĩent though there be an Highway 
between them. So if the Abuttal be aſſigned toward the Eaſt, Yelv. 114. 
though it be North, if it incline to the EaWit is ſufficient. If the 
Plaintiff count of a Treſpaſs in one Acre ſetting forth its Abuttals, 
and he prove a Treſpaſs in any Part of that Acre ſo abutted, the 
Jury may find the Defendant guilty as to that Part. 

Many Things may be laid in Aggravation of Damages, of Salk. 642. 
which alone Treſpaſs would not lie; as Treſpaſs may be brought . 61 
for entring the Plaintiff's Houſe, and beating his Wife, Child or 
Servant; but in ſuch: Caſe the Plaintiff cannot recover Damages 
for loſing the Service of his Child or Servant, becauſe he may have 
a proper Action for that Purpoſe, nor can that be given in Evi- 
dence ; but the Beating may be given in Evidence to aggravate 
the Damages; for now (though. it has been holden otherwiſe 1 Sd. 225; 
formerly) if the principal Matter will bear an Action, you may 
give any Thing in Evidence in Aggravation of Damages, 7. e. any 
Thing that will not of itſelf bear an Action; for if it will, it muſt 
be ſhewn, as in Treſpaſs Qyare Clauſum fregit, the Plaintiff 
would not be permitted to give Evidence of the Defendent's taking 
away a Horſe, &c, But in ys 4 Nuare Clauſum et Domum 
fregit, he may give in Evidence that the Defendant came into his 
Houſe, and defiled his Daughter, 

Where the AcioWis tranſitory (as Treſpaſs for taking Goods) gatk. 643. 
the- Plaintiff is forecloſed to pretend a Right to the Place, nor can 
it be conteſted upon the Evidence who had the Right ; therefore 
Poſſeſſion is Juſtification enough for the Defendant, and it is ſuf- 
ficient for him to plead that he was poſſeſſed of Blackacre, and that 
he took the Goods Damage Feaſant without ſhewing any Title. 

But it is otherwiſe in Treſpaſs Qyare Clauſum fregit, becauſe there 
the Plaintiff claims the Cloſe and the Right may be conteſted. 
* 
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2 
* 
- 


86 * | An Introduftion to the Law 
Riley and | 


22 G. 2. 


Treſpaſs for taking and detaining his Cattle at Teddington ; the 


Parkbarſt, Tr. Defendant juſtified ta ing them Damage Feaſant at King/tor, and 


2 R. A. 676, 


677. 


Br. General 
Iſſue, 82. 


1 Raym. 732. 
Co. L. 283. 


5 Co. 85. 


Br. General 
Iſſue, 81. 


1 Raym. 725. 


Hatton and 
Neal, per 
Jones Ch. J. 


1633. 


Co. L. 233 
March 31. 


Selk. 151. 


that he carried them to Teddington and impounded them there: It 
was objected on Demurrer that the Juſtification was local, and 
therefore the Defendant ought to have traverſed the Place in the 
Declaration; ſed non Allocatur, for when the Defendant ſays he 
carried them to Teddington and impounded them there, they agree 
in the Place; for if the Defendang/ had not a Right to take them, 
he was a Treſpaſſer at Teddington. 

In Treſpaſs Qyare Clauſum fregit, the Defendant may upon not 
guilty give in Evidence that he had a Leaſe for Years (but not 
that he had a Leaſe at Will, for that is like a Licence which may 
be countermanded at Pleaſure,) or that his Servant put the Cattle 
there without his Aſſent: But he cannot give in Evidence a Right 
of Common, or to a Way, or any other Eaſement; nor can the 
Defendant give in Evidence that the Plaintiff ought to repair his 
Fences, for want whereof the Cattle eſcaped ; nor that he entered 
to take his Emblements or Cattle ; nor that he entred in Aid of an 
Officer for Execution of Proceſs, or in freſh Purſuit of a Felon, or 
to remove a Nuſance, nor that it was the Freehold of A. and that 
he entred by his Command or Licence, for theſe are all Matters 
of Juſtification only, | ; 

(Note ; every Man of common Right may juſtify the going of 
his Servant or Horſes upon the Banks of navigable Rivers, for tow- 
ing Barges, &c. and if the Water impair the Banks, they ſhall. 
have reaſonable Way in the neareſt Part of the next Field.) | 

Upon Not Guilty in Treſpaſs the Defendant gave in Evidence 
Articles, by which Sir Robert Hatton (under whom the Plaintiff 
claimed as Heir) ſold the Defendant 300 of the beſt Trees in ſuch 
a Wood, to be taken between ſuch a Time and ſuch a Time. 
Sir Robert died, and the Defendant within the Time took the 
Trees; upon which the Plaintiff proved Sir R#bert was only Te- 
nant in Tail, but this was a voluntary Settlement of his own ; and 
the Judge held clearly that this Sale, being proved to be for a va- 


luable Conſideration, bound the Heir in Tail, being within the 


27 El. c. 4. and beſides the Settlement was with a Power of Re- 
vocation, and the Plaintiff was nonſuited. 

The Defendant cannot give in Evidence, that the Goods were 
ſeized as a Heriot, or that they were diſtrained Damage Feaſant, 


Sc. But in Treſpaſs for taking Goods from the Plaintiff's Wife, 
pr | he 
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he may give in Evidence that they were taken after a Decree for 
Alimony (for that is a ſeparate Maintenance, and not in the Pow-. 

er of the Huſband.) . But he cannot give in Evidence, that. the 
Plaintiff had no Property, for Poſſeſſion is ſufficient to maintain 
Treſpaſs, So he may give in Evidence, but cannot plead that he Salk. 4. 
is Tenant, in common with the Plaintiff: But if he would take 
Advantage of a Stranger being ſo, he muſt plead it, for that will 

not prove him Not Guilty. gs | 

So if there be two Defendants, they may plead a Tenancy in Ibis. 
common in one of them with the Plaintiff. _ 

If Treſpaſs be brought by an Executor againſt an Executor de ſen Ca. K. B. 
tort, he may give in Evidence Payment Debts to the Value in! 
Mitigation of Damages; but yet there ſhall be a Verdict againſt 
him, for he is nevertheleſs a Treſpaſſer. | 

If Treſpaſs be brought againſt a Sheriff, he may give in Evi- 1 Raym. 733. 
dence that he levied the Goods by Virtue of a Fi. Fa. mo the 
Plaintiff, without ſhewing a Copy of the Judgment. But if the 
Goods were the Goods of J. S. and the Plaintiff claim them by a 
prior Execution (or Sale) that was fraudulent, the Sheriff muſt 
ſhew a Copy of the Judgment. | 

Note; A Fi. Fa. is de bonis et catallis debitoris, and therefore Sk 395: 
the Debtor's Goods only can be taken in Execution : But the Lev, 

Fa. is de exitibus terre, and therefore the Cattle of a Stranger le- 

vant and couchant may be taken, for they are Iſſues; but the Cat- 

tle of another Tenant in common cannot, for he has done nothing 

but what he might do; but then his Title muſt be found by the 
Inquiſition, for otherwiſe he is bound till he avoid it by a Mon- 

firans de droit. The Fi. Fa. firſt delivered to the Sheriff ought to alk. 220. 
be firſt executed ; but if he execute the ſecond firſt, the Execu- 
tion is good, and the Party can only have his Remedy againſt the 
Sheriff, Note; At Common Law the Goods were bound from 
the Teſte of the Writ but by 29 Car. 2. they are bound only from 
the Delivery of the Writ to the Sheriff, 

Note ; By 21 Jac. 1, The Defendant may to a Treſpaſs Qyare 
Clauſum fregit, plead a Diſclaimer, and that the Treſpaſs was by 
Negligence or involuntary, and Tender of ſufficient Amends be- 
fore the Action brought; whereupon or upon ſome of them the 
Plaintiff ſhall be enforced to join Iſſue. 

If in Treſpaſs Quare clan fregit a Man declare generally in Lambert », 
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the Plaintiff traverſe it, it is at his Peril; for the Defendant, if he 
have any Part of the Land in the whole Town, ſhall juſtify it 
there; and therefore the better Way is for the Plaintiff to make a 
new Aſſignment. Yet 2, how can he make a new Aſſignment, 
unleſs the Defendant in his Plea give a Name certain to the Locus 
in quo? And therefore in Dy. 23. c. 147. it is faid that if the De- 
fendant ſay, that the Locus in quo is fix Acres in D. which are his 
Freehold, and the Plaintiff ſay they are his Freehold, and in Truth 
the Plaintiff and Defendant have both fix Acres there, the Defen- 
dant cannot give in Evidence, that he did the Treſpaſs in his own 
Soil, unleſs he give a Name certain to the ſix Acres, (for other- 
wiſe ſays the Book) the Plaintiff cannot make a new Aſſignment. 
And it is certain that where the Action is tranſitory (as for taking 
the Plaintiff's Goods) the Defendant, if he would plead the Locus 
in quo to be his Freehold, and that he took the Goods Damage 
Feaſant, muſt aſcertain the Place at his Peril; becauſe by his Plea 
he has made that local which was at large before ; for the taki 
of the Goods is the Giſt of the Action, and therefore the Plainti 
may prove it at a different Place than that laid in the Declaration. 
If the Plaintiff make a new Aſſignment, and the general Iſſue 
be joined thereon, the Plaintiff cannot prove the Defendant guilty 
at the Place mentioned in the Bar ; for when the Plaintiff makes 
anew Affignment, he waives that v/hereto the Defendant pleaded 
in Bar; ſo as in Truth if it be the ſame Place, he can never take 
Advantage thereof, and therefore if it be the ſame, yet the Defen- 
dant ought not to rejoin that it is ſo, but plead Not Guilty, and 


take cn of it at the Trial. 


As Treſpaſs is a poſſeſſory Action, it is enough for the Plaintiff. 
in his Replication to traverſe the Title ſet out by the Defendant, 
without ſetting up a Title in himſelf ; for the Poſſeſſion admitted 
in the Plea in giving Colour is ſufficient, unleſs the Defendant can 
make out a Title in himſelf, But if in Treſpaſs for taking a Gel- 
ding (or other Chattle) the Defendant plead that the Place where 
is 100 Acres, and that J. S. is ſeiſed thereof in Fee, and that he 
as his Servant and by his expreſs Orders took the Gelding (or other 
Chattle) Damage Feaſant, the Plaintiff cannot reply de injuria ſua 
propria abſque tali Cauſa, for that would put in Ifſue three or four 
Things ; but he muſt trayerſe one Thing in particular, 


Raley v. Ro- The Defendant pleaded a Right of Common for his Cattle le- 


binſon, M. 
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vant and couchant, and to another Count a Licence to cut down a 
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Tree to make a Gate, and that he had applied it for that Purpoſe. 
The Plaintiff replied as to the firſt that they were not his own s 
commonable Cattle levant and couchant, and as to the ſecond 
proteſtando that the Tree was not applied, traverſed the Licence 
and concluded to the Country. The Defendant demurred ſpeci- 
ally to the firſt Replication, becauſe it was multifarious, and as to 
the other becauſe it concluded to the Country when it ſhould have 
been with an Averment. But the Court held the firſt Traverſe 
good, for the Rule is not that you muſt join Iſſue on a ſingle Fact, 
but on a fingle Point, which need not confiſt only of one Fat, — 
A Cuſtom from the Nature of it muſt have ſeveral : In this Caſe 
the Levancy and Couchancy of his own commonable Cattle make 
up this one Point of Right to the Common. As to the ſecond 
they held that by the Denial of the Licence, and admitting all the 
reſt of the Fact, the Plaintiff put the ſubſtantial Thing in Iſſue, 
therefore ought to conclude to the Country, 
If the Defendant plead that it is his Freehold, the Plaintiff may Lambert 2.4 
reply three Ways, 1. That it is his Freehold, and then he muſt 499" _—_ 
_ alway traverſe the Deſendant's Plea, except in one Caſe, and that WO He 
is where he makes a new Afﬀignment. 2. Or he may derive a 
Title under the Defendant, and then he muſt not deny its being 
the Defendant's Freehold. 3. He may ſet up a Title not incon- 
ſiſtent with the Defendant's, and then he may either traverſe the 
Defendant's Title or not as he pleaſes. 
If the Declaration be for taking away a Stack of Rye, the Jury * R. A 684. 
may find the Defendant guilty as to five Quarters Parcel thereof, 
and Not Guilty as to the Reſidue. So if the Declaration be for Cr. Car. 34. 
cutting and taking away Trees, the Defendant may be found 
guilty of the taking, though not of the cutting. So if there be Cant. 20. 
two Defendants, the Jury may find them ſeverally guilty as to 
Part, and ſeverally not guilty as to the Reſidue, and aſſeſs Dama- 
ges ſeverally ; but if the Jury were to find them guilty de præ miſſis, 
and then ſever the Damages, it would be ill, for by finding them 
guilty de præmiſſis, they find them equally guilty, and then they 
cannot ſever the Damages, which is to find one more guilty than 
the other, 
Treſpaſs againſt two for taking Goods, the one pleaded Not Tilly ««4 
Guilty and Verdict againſt him ; the other pleaded the Plaintiff | vg 2 
had given him the Goods, and Verdict for him; and it was hol- Hob. 54. 
| den that the Plaintiff ſhould not have Judgment againſt the other, ; e“ 93: 
[ 9 
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it being one Action, and the Court apprized that the Title was 
againſt the Plaintiff. _ Þ | 

2 Str. 1140, Treſpaſs againſt three for taking the Plaintiff's Goods, and for 
falſe Impriſonment, Judgment by Default againſt one; Not 
Guilty pleaded by another; and a Demurrer to the Declaration 
by the third. At the Trial of the general Iſſue, there was like- 
wiſe a Writ to aſſeſs Damages on the Judgment by Default, and 
contingent Damages on the Demurrer. The Jury gave a Verdict 
for the Defendant on Not Guilty, and 10010. on the Writ of En- 
quiry as to one of the Defendants, and 13. as to the other. And 
Lee Ch. J. was of Opinion, that the Jury might ſeparate the Da- 
mages; the Defendants not having pleaded jointly. 


n. 
Of Ejectment. 


HE ſecond Sort of Action which may be brought for an 

Injury affecting the real Property of the Party, is an Eject- 
ment, by which a Term for Years is to be recovered ; and as this 
is almoſt the ſingle Action now in Uſe for the Recovery of Eſtates, 
(the Perſon who claims the Right bringing an Ejectment in the 
Name of a fictitious Leſſee) it will be neceſſary to treat pretty 
largely upon this Head, 

The Plaintiff who claims a Title feigns a Leaſe, and in the 
Name of the fictitious Leſſee delivers a Declaration againſt the 
caſual Ejector (who is alſo ſome feigned Perſon) to the Tenant in 
Poſſeſſion; upon this Declaration there is indorſed a Notice to the 
Tenant in Poſſeſſion, in the Name of the caſual Ejector, ſignify- 
ing that unleſs he appear and defend his Title, he ſhall let Judg- 

Savage and Ment paſs by Default. This Service may be on the Tenant him- 


Dent, H. 10 ſelf in any Place off the Premiſſes, but if it be on the Wife or Ser- 


5g ag B. vant, it muſt be on the Premiſſes; and if it be on the Servant, 
there muſt be ſome Acknowledgment by the Tenant of having 
received it. By 11 G. 2. c. 19. the Tenant muſt give Notice to 

his Landlord, of any Declaration in Ejectm ent, under the Penal- 

ty of three Years Rent, and the Landlord may by Leave of the 

+ Court 
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Court, make himſelf Defendant with the Tenant in Poſſeſſion, in 
Caſe he appear ; and in Caſe ſuch Tenant refuſe to appear, Judg- 
ment ſhall be ſigned againſt the caſual Ejector; but upon the Land 
lord's entering into the like Rule to confeſs as the Tenant ought to 
have done, the Court ſhall order a Stay of Execution upon ſuch 
Judgment till further Order. 

No one can be made a Defendant under this Act but a Land- Roe ex dem. 

lord, therefore where a Man deviſed his Eſtate to J. S. and the 8 
Heir brought an Ejectment againſt the Tenant in Poſſeſſion ; the G. 2. C. f 
Court on Motion held that J. S. could not be made a Defendant. 
Inn like Manner a Mortgagee who had never received the Rents Jones ex dem. 
has been refuſed to be made a Defendant with the Tenant,—In 28 
Caſes of a vacant Poſſeſſion, no Perſon claiming Title will be let Tr. 5 2. 
in to defend, but he that can firſt ſeal a Leaſe upon the Premiſſes » Barnes 122. 
muſt obtain Poſſeſſion, 

By 4 G. 2. c. 28. where the Landlord or Leſſor has Right to 
re-enter for Non-payment of Rent, he may, without any formal 
Demand or Re-entry, ſerve a Declaration in Ejectment, or in 
Caſe the ſame cannot be legally ſerved, or no Tenant be in actual 
Poſſeſſion of the Premiſſes, and that no ſufficient Diſtreſs be to be 
found on the Premiſſes, then to affix the ſame upon the Door of 
any demiſed Meſſuage; or in Caſe there be no Meſſuage, then 
upon ſome notorious Place of the Lands, 

A very little Matter is ſufficient to keep the Poſſeſſion, there- Savage and 
fore where the Defendant had left ſome Beer in his Cellar, the _ 8 
Landlord proceeding as on a vacant Poſſeſſion, the Judgment and 
Execution were ſet aſide with Coſts. 

By the ſame Act, where an Ejectment is brought againſt a Te- N. B. The 
nant for Non-payment of Rent, the Tenant may at any Time be- 8 
fore the Trial pay into Court the Rent Arrear and the Coſts, and l 
thereupon the Proceedings ſhall be ſtayed. this AR. 

* $97» 

In Ejectment by a Landlord, the Tenant moved to ſtay Pro- Pure ex dem. 
ceedings upon Payment of Rent Arrear and Coſts, On a Rule to Witten #3 
ſhew Cauſe it was inſiſted for the Plaintiff, that the Caſe was not 13. 
within the Act, for that it was not an Ejectment founded ſingly | 
on the Act, but that it was brought likewiſe on a Clauſe of Re- 
entry in the Leaſe for. not repairing, and the Leaſe was produced 
in Court: However, the Rule was made abſolute, with Liberty 
for the Plaintiff to proceed "*— any other Title, | = 
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dorſement to him, and 


The Perſon who ſwears to the Service muſt ſwear poſitively 
that ſuch a one is Tenant in Poſſeſſion, and that he read the In- 
acquainted him with the Contents thereof : 
And upon this Affidavit the Plaintiff moves for Judgment againſt 
the caſual Ejector, which is granted unleſs the Tenant enter into 
the common Rule of confeſſing Leaſe, Entry and Ouſter. 

If there be ſeveral Perſons who claim Title, the Rule may be 
drawn generally, or particularly: Generally, as that J. S. who 
claims Title to the Premiſſes in Queſtion in his Poſſeſſion ſhould 
be admitted Defendant for ſuch Meſſuages; and this puts a Neceſ- 
ſity on the Plaintiff to diſtinguiſh by Proof what Tenements are in 
each Tenant's Poſſeſſion, otherwiſe he can have no Verdict. But 
if the Rule be drawn ſpecially, that ſupetſedes the Neceflity of 


Proof that the Lands are in his Poſſeſſion. - 


Yelv. 180. 
Cr. Car. 261. 


Str. 1056, 


1 Raym. 729. 


The Declaration againſt the caſual Ejector ought to be delivered 
befote the Eſſoign Day of the iſſuable Terms, and then the Party 
is bound to plead within eight Days in that Term without further 
Notice; but if the Declaration be delivered before the Eſſoign 
Day of the other Terms, the Party is not bound to plead without 
Motion made, and a Rule obtained in thoſe reſpective Terms. 

If the Plaintiff after Iſſue and before the Trial enter into Part, 
the Defendant may at the Aſſizes 3 this as a Plea Pais darrein 
Continuance in Bar to the Plaintiff's Action, but it is at the Diſ- 
cretion of the Juſtices, whether they will receive it; but if they do, 
it ſtops the Trial, and the Plaintiff is not to reply to it at the 
Aſſizes, but the Judge is to return it as Parcel of the Record of 
Niſi Prius. 

The Plaintiff has a Right to proceed both for the Poſſeſſion and 
the Treſpaſs, and therefore the Death of the Leſſor (though 
Tenant for Life) isno Abatement ; but if the Plaintiff in ſuch Caſe 
inſiſt to go on, the Court will oblige him to give Security for Pay- 
ment of the Coſts, in Caſe Judgment go againſt him. 

If on the Trial the Defendant will not appear, and confeſs Leaſe 
Entry and Ouſter, the Courſe is to call the Defendant to confeſs, 
Sc. and then to call the Plaintiff and nonſuit him, and pray to 
have it indorſed on the Paſtea that the Nonſuit was for want of 
confefſing, &c. and then upon the Return of the Pgfes :Judg- 
ment will be given againſt the caſual Ejector. 

If there be ſeveral Defendants, and ſome of them do not appear 


Claxmore an“ and confeſs, according to the old Method a Verdict was to be 


” 


taken 
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taken for them, and the Poflea was indorſed that the Verdict was 
for them becauſe they did not confeſs. But it is ſaid, Salk. 456, 
that by a Rule made 4 AB. R. the Plaintiff ſhall go on againſt 
thoſe who will confeſs, and ſhall be nonſuited as to thoſe who will 
not; but the Cauſe of the Nonſuit ſhall be expreſſed on the Re- 
cord, and upon the Return of the Po/iea, the Court being infor- 
med what Lands were in the Poſſeſſion of thoſe Defendants, Judg- 
ment ſhall be entred againſt the caſual Ejector as to them. 

N. B. I can find no ſuch Rule in the printed Book: And E. Ellis and 
7 G. 2. in C. B. upon the Precedent of e and Searle and Thanier rg. 
others, Judgment was given on Motion againſt the caſual Ejector, 
as to ſuch of the Defendants as were acquitted at the Trial for not 
confeſſing, as appeared by an Indorſement on the Pogftea; and 
this ſeems the right Way. | 

If there be ſeveral Tenants in Poſſeſſion, the Plaintiff muſt de- | 
liver a Declaration to each of them. | | 

Where the Houſe is empty it is neceſſary to ſeal a Leaſe on the 
Land, and give Rules to plead, and when they are out, upon 
Affidavit of the whole Matter, the Court gue Judgment. 

Where a Corporation aggregate is Leſſor of the Plaintiff, they Car. 390. 
muſt give a Letter of Attorney to ſome Perſon to enter and ſeal a 
Leaſe upon the Land, and therefore the Plaintiff ought in ſuch 
Caſe to declare upon a Demiſe by Deed, (for they cannot enter 
and demiſe upon the Land, as natural Perſons can) though this 
will be aided after Verdict. 

If a material Witneſs for the Defendant be alſo made a Deſen- Mic. 9 G. 2. 
dant, the right Way is for him to let Judgment go by Default; pormerend 
but if he plead, and by that Mean admit himſelf Tenant in Poſſeſ- 
ſion, the Court will not afterwards upon Motion ſtrike out his 
Name. But in ſuch Caſe if he conſent to let a Verdict be given 
againſt him for as much as he is to be in Poſſeſſion of, I 
ſee no Reaſon why he ſhould not be a Witneſs for another Defen- 


dant. 
I an Ez be brought for a Church, the Curate may move b 7 
only a ſpecial Right of Entry to 


for a ſpecial Rule to 
perform divine Service. - So it is {aid in Salt. 256, But in Mar- str. 914. 
tin and Davis, the Court denied to let the Parſon of Hampſtead 
Chapel defend only for a Right to enter and perform divine Ser- , 
rice, ſaying the Caſe in Salt. had been often denied. | 
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10 Co. 95. 


Odvern v. 
Whitehead, 
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An Ejectment will lie for nothing of which the Sheriff cannot 
deliver Execution: Therefore it will not lie for a Rent, Common, 
or other Thing lying in Grant, que nem tangi nec videri poſſunt , 
but it will lie for Common appendant or appurtenant, for the She- 
riff by giving Poſſeſſion of the Land gives Poſſeſſion of the Com- 
mon ; 1o it will likewiſe lie for Tithe by the 32 H. 8.c. 7. where 
they are impropriated ; but in ſuch Caſe the Demiſe muſt be ſet 
forth to be by Deed, though after a Verdict this would be aided; 
it muſt likewiſe ſhew the Nature of the Tithe. 

The Leſſor muſt have had a Right of Entry at the Time of the 
Demiſe laid in the Declaration, and therefore if a Term be affign- 
ed by Commiſſioners of Bankrupts to a Creditor, who before In- 
rollment makes a Leaſe, and then the Deed is inrolled, ſuch Leſ- 
ſee cannot maintain Ejectment, becauſe. before Inrollment it was 
no Sale; but it is otherwiſe in the Caſe of a common Bargain and 
Sale, upon 27 H. 8. c. 16. 

For the ſame Reaſon whatever creates a Diſcontinuance is a Bar 
to an Ejectment; as if Tenant in Tail make a Feoffment, or levy 
a Fine to another in Fee, the Iſſue cannot bring Ejetment, as he 
may if his Anceſtor alien by Leaſe and Releaſe without Warranty. 
If Tenant in Tail, Remainder to B. in Tail, bargain and ſell to 
C. and his Heirs, and afterward levy a Fine with Proclamations 
to C. and his Heirs, who infeoffs D. Tenant in Tail dying without 
Iſſue, the Remainder Man may bring Ejectment, for the Fine le- 
vied to the Bargainee makes no Diſcontinuance of the Remainder, 
no Eſtate of Freehold paſſing by it; but if it had been levied before 
the Bargain and Sale inrolled, or if the Bargain and Sale had been 
expreſly made to declare the Uſe of the Fine, ſo that both muſt 
have been conſidered as one Conveyance, it had been otherwiſe ; 
and the Feoffment of the Conuſee is no Diſcontinuance of the Re- 
mainder, for none can diſcontinue the Remainder or Reverſion, 
but he only to whom the Land is intailed, and none can diſconti- 
nue an Eſtate Tail, unleſs he diſcontinue the Reverſion of him 
who has the Reverſion, or Remainder if any hath the Remainder, 
Sc. Therefore if a Donee in Tail, Reverſion in the Donor, in- 
feoff the Donor it is-no Diſcontinuance, So if before 34 H. 8, 
c. 20, the Reverſion were in the King, the Tenant in Tail could 
not diſcontinue the Eſtate Tail, though he might have barred it 
by a common Recovery. And Note, that it is a Maxim, that a 
Grant by Deed of ſuch Things as lie in Grant works no Diſconti- 

nuance. 
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nuance,—So a Fine ſur Grant and Render, or ſur Conuſance de 53. 
droit tantum.—It is likewiſe a Maxim, that none can make a Diſ- ( 348. 
continuance but he who is ſeized of the Eſtate Tail in Poſſeſſion; Co. 76. 
and therefore if Tenant for Life, and he in Remainder in Tail make 
a Feoffment by Deed, it is no Diſcontinuance. So likewiſe if they Co Lit. 302. 
levy a Fine.—If Tenant in Tail make a Leaſe for the Life of the ld. 326- 
Leſſee it is a Diſcontinuance; and ſo it is though the Remainder 
Man join in the Leaſe. A Tenant for Life, Remainder to his Wife Cr. Car. 405. 
for Life, Remainder to the Heirs of their Bodies, Remainder to Lev. 36. 
B. Huſband and Wife levied a Fine with Warranty, and died 
ſans Iſſue, B. brought Ejectment, and it was holden that the Fine 
was no Diſcontinuance, and conſequently the Warranty no Bar : 
And Note, no Diſcontinuance laſts longer than the wrongful Co. L. 333. 
Eftate created by it, therefore where Tenant in Tail levied a Fine 
to B. for Life, and after levied a ſecond Fine for the Uſe of him- 
ſelf in Fee, and then bargained and ſold to J. S. It was holden 
the firſt Fine made a Diſcontinuance only for the Life of B. Se- 
condly, the ſecond Fine did not enlarge the Diſcontinuance, be- 
cauſe the Eſtate returned back to the Conuſor. Thirdly, it the 
ſecond Fine had been levied to a Stranger, yet during the Life of 
the firſt Conuſee it had been no Diſcontinuance. 

By 32 H. 8. c. 28. No Fine, Feoffment or other Act made, ſuſ- 
fered or done by the Huſband only, of any Manors, &c. being 
the Inheritance or Freehold of the Wife, during the Coverture 
| ſhall make a Diſcontinuance thereof,—A Feoffment by Huſband Co. L. 3:6. 
and Wife is within this Act. So where during the Coverture 
Lands are given to the Huſband and Wife, and the Heirs of their 
two Bodies. But in that Caſe if the Huſband levy a Fine with s co. 22. 
Proclamations, it will bar the Iſſue, and if five Years paſs after his 
Death without any Entry or Claim by the Wife, her Entry will 
be taken away and her Right extinguiſhed. If Land be given to CF: Car. 3:0. 
the Huſband and Wife and the Heirs of the Body of the Huſband, 
and the Huſband make a Feoffment in Fee, this is a Diſcontinu- 
ance if he ſurvive his Wife, but not otherwiſe. 

By 11 H. 7. c. 20. If any Woman having an Eſtate in Dower, 
or for Life or Tail, jointly with her Huſband, or wholly to her- 
ſelf or to her Uſe, of the Inheritance or Purchaſe of the Huſband, 
or given to the Huſband or Wife in Tail or for Life, by any An- 
ceſtor of the Huſband's, or other Perſon ſeiſed to the Uſe of the 
Huſband or his Anceſtors, being ſole or with other after taken 

_ Huſbavd, 
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Huſband, diſcontinue, alien, releaſe or confirm with Warranty, 
or by Covin ſuffer a Recovery, all ſuch Recoveries, Diſcontinu - 
ances, &c. are void, and every Perſon to whom the Intereſt 
ſhould belong after the Death of the Woman, may enter as if no 
Diſcontinuance had been; and if ſuch Huſband and Wife make 
ſuch Diſcontinuance, the Perſon to whom the Manors, &c. ſhould 
belong after the Death of the Woman, may enter and hold accord- 
ing to ſuch Title as he ſhould have had if the Woman had been 
dead, and there had been no Diſcontinuance, as againſt the Huſ- 
band during his Life, provided that the Woman after the Death 
of the Huſband may re-enter. But if Sole when the Diſcontinu- 
ance is made, ſhe ſhall be barred for ever, and the Perſon to whom 
the Intereſt belongs may enter. x 

1 Leon. 201 Tf a Huſband deviſe to his Wife in Tail, Remainder to B. in 
Fee, and the Wife with a ſecond: Huſband levy a Fine to J. S. 
the Son by the ſecond Huſband cannot enter ; for though it is 

Within the Words, it is not within the Intent of the Act. 

Cr. J. 474. It is within the Act, though the Gift by the Huſband or his 
Anceſtors, by v/hich the Wife takes, were made as well in Con- 
ſideration of Money paid by the Feme or her Father, as of the 

Cr. J. 624. Marriage. But it is otherwiſe if the Land be ſettled by the An- 

ceſtor of the Wife in Conſideration of the Marriage, and of Mo- 
ney paid by the Huſband ; for it ſhall be intended, that her Ad- 
vancement was the principal Cauſe of the Gift. But if conveyed 
by a Stranger in Conſideration of the Wife's Fortune paid by her 

Father to the Vendor, and other Money paid by the Baron, it is 

| within the Act. 

vir ee, If the Iſſue in ſpecial Tail, Remainder to him in Fee, levy a 

; Co. 51, Fine, and after his Mother being Tenant in Tail within this Act 

leaſe for three Lives, (not warranted by 32 HF. 8.) living the Iſſue, 

the Conuſee may enter. But if the Reverhon in Fee had been in 
another, the Conuſee could not enter, becauſe he would take only 

co 6t. by Eftoppel; nor the Heir becauſe he has concluded himſelf b 
the Fine; nor his Iſſue who is likewiſe barred. But if the Wife 
Tenant in Tail ſuffer a Recovery, and the Iſſue in Tail releaſe to 
the Recoverer, the Iſſue of that Iſſue is not barred thereby. 

By 21 Jac. 1. c. 16, None ſhall make an Entry into Land, but 
within twenty Years after their Right or Title ſhall firſt deſcend or 
accrue to them, with the uſual Saving for Infants, Feme Coverts, 
Se. Therefore if the Leflor of the Plaintiff be not able to pore 

; himſelt 


Xoor 250. 


Cr. J. 175. 
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himſelf or his Anceſtors to Have been in Poſſeſſion within 20 
Years before the Action brought, he ſhall be nonfuited. £ 

If a Declaration in Ejectment be delivered within 20 Years, Cs. k. B. 
and a Trial had, whereby there is Leaſe, Entry and Ouſter con- 573- 
feſſed; yet if the Phintiff being nonſuited in that Action bring 
another after 20 Years, that will not be Proof of an Entry, to 
being out of the Statute of Limitations, for that muſt be an ac- 
tual Entry. | 

Now | hk Poſſeſſion of one joint Tenant or Parcener is the Ford a? 
Poſſeſſion of another. So if the Defendant were to prove that the de. Salle. 
Siſter of the Plaintiff had enjoyed the Eſtate above 20 Years, and Page and Self. 
that he entred as Heir to her; the Court would not regard it, be- by, per Weſ⸗ 
cauſe her Poſſeſſion would be conſtrued to be by Cartefy, and mot fer 16, 
to make a Diſheriſon, but by Licence to preſerve the Poſſeſſion Salk. Mss. 
of the Brother, and not to be within the Intent of the Statute. But Co. L. 242. 
perhaps it would be within the Statute, if the Brother had ever d- - 
been in actual Poſſeſfion and ouſted by his Siſter, for then her | | 
Entry could not pofſibly be conſtrued to be to preſerve his Poſſeſ- 
ſion. 

In Ejectment for Mines Evidence of being Lord of the Manor 14. Cullen v. 
is not ſufficient, for it is neceſſary to ſhew an aQual Poſſeſſion of G. f. 14 
the Hereditament in Queſtion; and for the ſame Reaſona Verdia "© 
in Trover for Lead dug out of the Mine is no Evidence, for Tro- | 
ver may be brought on Property without Poſſeſſſon. | 

Where the Plaintiff is Devifee of a Term, he muſt prove the Co. L. 240. 
Aſſent of the Executor to the Deviſe ; to which Purpoſe the Caſe 
of Young and Holmes is worthy of Notice; there the Leſſet for st. 70. 
Years had deviſed his Term to his Executor for Life paying 504. 
to J. S. Remainder to the Leffor of the Plaintiff, the Executor 
dying, his Execatrix entred; and on Ejectment it was Holden, 
Firſt, That the Executor took as Executor and not :as Legater, 
and therefore the Remainder over not executed, and that it was 
incumbent on the Remainder Man to prove a ſpecial Aſſent there» 
to as to a Legacy; upon which the Plaintiff proved Payment of the 
50 l. and that was holden to be a fufficient Aſſent, and the Plain- 
tiff recovered, Bat where it is a Freehold it is not neceflary to 
prove Poſſeſſion, for the Law caſts the Freehold on the Deviſee ; 
and though the Heir have entred before him and died, yet that will 
not bar his Entry, 
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The Confeſſion of Leaſe, Entry and Ouſter, is ſufficient in all 

Caſes, except in the Caſe of a Fine with Proclamations, in which 
Caſe it is neceſſary to prove an actual Entry; and the Leſſor of the 
Plaintiff directing one to deliver a Declaration to the Tenant in 
Poſſeſſion will not amount to ſuch an Entry; and by the 4 An. 
c. 16. /. 16. No Claim or Entry ſhall be of Force to avoid a Fine 
levied with Proclamations, or ſhall be ſufficient within the 21 
Fac. 1, of Limitations, unleſs the Adion be commenced within 

Str. 1086, | one Year after making ſuch Entry or Claim,—Note, the Plaintiff 
muſt not lay his Demiſe antecedent to his Entry. 

If the Plaintiff prove that A. was in the Poſſeſſion of the Pre- 
miſſes in Queſtion, and that his Leſſor is Heir to A. it is ſufficient 
prima facie; for it ſhall be intended that A. had Seiſin in Fee, till 

Salk. 421. the contrary appear. And if he prove that his Leſſor or his An- 
ceſtors had Poſſeſſion for 20 Years without Interruption, till the 
Defendant obtained Poſſeſſion, it is a ſufficient Title; for by 21 
Fac. 1, c. 16. 20 Years Poſſeſſion tolls the Entry of the Perſon 
having Right, and conſequently though the very Right be in the 
Biſhop and Defendant, yet he cannot juſtify his ejecting the Plaintiff, So if 
Edwards, per an Ejectment be brought by a Lord againſt a Cottager, 20 Years 
One 1 Poſſeſſion is a good Title; — if the Poſſeſſion of the Manor ſhould 
Circuit, be a Poſſeſſion of the Cottage, the Lord would have a better Title 
to that than to any other Part of his Eſtate ; yet a Diſtinction has 
been taken and allowed by all the Judges on a Caſe reſerved by 
Lord Chief Baron Pa that if a Cottage is built in Defiance of 
a Lord, and quiet Poſſeſſion has been had of it for 20 Years, it is 
within the Statute ; But if it were built at firſt by the Lord's Per- 
miſſion, or any Acknowledgment have been ſince made, (though it 
were a 100 Years ſince) the Statute will not run againſt the Lord, 
for the Poſſeſſion of a Tenant at Will for ever ſo many Years is 
wap dew. Lite no Diſſeiſin; there muſt be a tortious Ouſter, and it is not to be 
C. B. 1525, preſumed a Country Fellow ſhould build in Oppoſition to the Lord, 
the Caſe of unleſs it be ſhewn, or Conveyances are produced. 
= (24 Receipt of Rent by a Stranger is no Evidence of Poſſeſſion, fo 
3 659. as to take it out of him in whom the Right is, for it is no Diſſeiſin 
Hob. 322. without the Admiſſion of him who Right has; not even though 
1R. 4.059% he make a Leaſe to the Tenant by Indenture reſerving Rent, un- 
Dormer an leſs he make an actual Entry: So though the Tenant declare he is 
Forteſcue. in Poſſeſſion for the Stranger, though it may be proper to be leſt to 
a Jury, eſpecially if the Stranger have any Colour of Title. l 
The 
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The Grantee of a Rent Charge, with Power to enter and retain 1 Sund. 112. 


quouſque he be ſatisfied, has ſuch an Eſtate that he may demiſe it 


to a Plaintiff in Ejectment. So may Tenant by Elegit, but it will Salk. 560. 


be neceſſary for him to prove the Judgment, the Elegit taken out 
upon it, and the Inquiſition thereupon, by which the Land in 
Queſtion is aſſigned to him; and if by that it appear, that more 
than a Moiety was extended, he could not recover, for it would 
be ipſo facto void, and not need a Judgment or Audita querela to 
avoid it. | | 


So the Conuſee of a Statute Merchant may bring Ej t, but Wood and 


then he muſt prove a Copy of the Statute, and of the Capras ſi 


Laicus returned, and the Extent alſo returned, and alſo the Libe- Dorcheſier 
rate returned; for though by the Return of the Extent an Intereſt 169 


be veſted in the Conuſee, yet the actual Poſſeſſion of the Intereſt 
is by the Liberate. 


The Plaintiff made Title under one who obtained Judgment by Cant. 243. 


Default againſt the Heir upon a Bond of his Anceſtor, and had 
taken out a general Elegit againſt all the Land of the Heir. The 
Defendant's Title was likewiſe by Judgment againſt the Heir on 
a Bond of his Anceſtor, and it was upon a Bill filed precedent to 
the Plaintiff's Judgment, to which the Heir pleaded Riens per 
diſcent præter the Land in Queſtion, and thereupon he took a ſpe- 
cial Judgment againſt the Aﬀets confeſſed (but this was ſubſe- 
quent to the Plaintiff's Judgment) and had an extend! Facias of 
the whole Land, and was put in Poſſeſſion by the Sheriff; and 
per Holt, this ſpecial Judgment ſhall have Relation to, and bind 
trom the Time of filing the Original: But ſuch a general Judg- 
ment as the Plaintiff's will not operate by Way of Relation, but 
bind only from the Time the Judgment was given; and there- 
upon the Plaintiff was nonſuited. | 


If the Ejectment be brought for a Rectory, the Plaintiff 1 1 Sid. 228, 
as 


to prove his Leſſor was admitted, inſtituted and inducted, and 
read and ſubſcribed the 39 Articles, and declared his Aſſent and 
Conſent to all Things contained in the Book of Common Prayer, 
but he need not prove a Title in the Patron ; for Inſtitution and 
Induction upon the Preſentation of a Stranger is ſufficient to bar 
him who has Right in an Ejectment, and to put the rightful 
Patron to his Qyare impedit. B 


it, though it were recited in the Letters of Inſtitution, n__ 
O 2 ) 


ut a Preſentation ought to be pro- 1 Vent. 15. 
ved, and Inſtitution would not be of itſelf ſufficient Evidence of * bid. 726. 
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1 Sid. 8, 
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if Induction or Poſſeſſion have not followed; But Proof of a ver- 
bal Preſentation is ſufficient; however that cannot be proved dy 
the Perſon who preſented, though, he were only Grantee of the 
Avoidance. Nut probably in ſuch Caſe Evidence of general Re- 
putation would be admitted. Wo, 
The Demiſe muſt be laid after the Title accrues, otherwiſe the 
Plaintiff will be nonſuited ; but Lord Hardwicke inclined to think 
that, where an Eſtate was ſettled to A. for Life, Remainder to his 
firſt and other Sons, a poſthumous Son might lay the Demiſe from 
the Time of his Father's. Death, and that the Nefendant would be 
eſtopped to ſay he was not born, by 10.& 11 V. 3. c. 16.—Note; 
Salk. 228. makes a Lare Whether this Statute extend to a De- 
viſe, becauſe the Words are, Where an Eſtate by Marriage or 
ether Settlement is limited, but there ſeems no juſt. Ground for 


The Plaintiff muſt lay the Commencement of his ſuppoſed 
Leaſe to have been precedent to the cnt by the Defendant; 
therefore if a Leaſe were made 27 April Habend. a dict. 27 April 
virtute cujus the Plaintiff on the ſame Day entred, and was poſſeſ—- 
ſed till the Defendant poſtea eadem 27 April did eject him, it 
would be bad; but the Plaintiff is not bound to mention the par- 
ticular Day of the Ouſter, ſo it appear to be before the Action 
brought, and after the Term commenced. 

Ejectment of a Leaſe 6 September 2 Fac. and that he was poſſeſ- 
ſed till the Defendant poſtea, ſcilicet 4 September 2 Jac. ejected 
him; after Verdict for Plaintiff it was moved in Arreſt of 
ment, but the Declaration was holden to be good, for when the 
Declaration is, that he was poſſeſſed, wirtute dimiſſiunis quouſgue 
poſtea, ſcilicet 4 September 2 Jac. he was ejected; thoſe Words 


ſcilicet 4 September 2 Jac. are impoſſible and repugnant, and there- 
fore muſt be rejected. | 


N. B. This Caſe was cited in 1 Sid. 8. and the Di 
taken at the Bar, that there it appeared on the Plaintiff's own 
ſhewing, that he entred before the Leaſe commenced, and there- 
fore was a Diſſeiſor; but here that he entred by Force of the 
Leaſe : However, Sir O. B. Ch, J. ſaid he thought there was no 
Reaſon for the judgment: Vet I am ſtrongly inclined to think 
that in theſe Days the Courts would in Support of the Aion hold 
the Cafe of Adams and Geeſe to be good Law. 


the Doubt, 


Demiſe 
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Demiſe laid in 1697 inftead of 1696; 9 not being come at the 
Time of the Trial, and it was holden not to be amendable after 
Verdict, becauſe it would be another Title ; and the Court will Str. 1217. 
in no Cafe (either before or after Verdict) allow an Amendment 
in the Declaration, becauſe ip Ejectment it is in Nature of Proceſs. 

If there be ſeveral Leffors, and you lay in the Declaration guag Cr. J. 166. 
demiſerynt, you muſt ſhew in them ſuch a Title that they lot 
demiſe the whole ; and therefore if any of the Leffors have not a 
legal Intereſt in the whole Premiſſes, he cannot in Law be faid to 
demiſe them, for it is only his Confirmation where he is not con- 
cerned in Tntereft : So if the Plaintiff were to declare upon a Leaſe 6 Co. 14. b. 
made by A. and B. and it were to appear on the Trial, that A. 
was Tenant for Life, Remainder to B. in Fee, it would be bad: 
So if A. and B. were Tenants in Common; but it would be other- 1 Show. 342. 
wiſe if they were Jointenants, and the Reaſon of the Difference is, nent 
that Tenants in Common are in of ſeveral Titles, and therefore 16 G. 2. 
the Freehold is ſeveral, and conſequently each of them cannot de- 
miſe the whole: But Jointenants are ſeiſed per my et per tout, and 
therefore each may be faid to demiſe the whole ; and Coparceners , raym. 7:6. 
ſtand upon the fame Foundation. Therefore there ought to be a dif- Lit ſec 316. 
ferent Count on the Demiſe of each Tenant in Common, or they nei? > f 
may join in a Leaſe to a third Perfon, and that Leſſee make a 
Leaſe to try the Title. | | 

If the Phintif make Title in the Leſſor as Lord of a Manor, Peers ex dem. 
who has Right by Forfeiture of a Copyhold, he ought to prove F le —_ 
that his Leffor is Lord, and the Defendant a Copyholder, and & . per 
that he committed a Forfeiture, but the Preſentment of the For- Tracy, Sur- 
feiture need not be proved, nor the Entry or Seizure of the Lord . 77. 
for the Forfeiture. | | 

Note; If the Copyholders of a Manor belonging to a Biſhop- Read and Al- 
rick, during the Vacancy of the See commit Nele by cut- 3 | 
ting Timber, the ſucceeding Biſhop may bring Ejectment. If an ſond Circuit, 
Ejectment be brought againſt the Leſſee for Years of a Copyholder 1730. 
(relying upon the Leaſe as a Forfeiture) the Plaintiff muſt prove 
an actual Admittance of the Copyholder ; and it will not be ſuffi- 1 Rm. 726. 
cient to prove the Father admitted, and that it deſcended to the 
Defendant's Leſſot as Son and Heir, and that he had paid Quit 
Rents ; for a Copyholder cannot make a Leaſe except to try a 
Title before Admittance ; for nothing veſts in him before Admit- 
tance and an actual Entry; and therefore if after Admittance he 
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were to ſurrender without N an actual Entry, the Surrender 

Yelr. 134, Would be void. And Note; till Admittance of Surrenderee the 

Cr. J. 3. Copyhold remains in the Surrenderor, and if he die his Heir may 
bring, Ejectment. | | | 

Cr. J. 31. Note ; Admittance of Tenant for Life is Admittance of him in 

| Remainder, ſo as to make his Surrender good. | | 

Per Blencowe Copyholds are not within the Statute againſt fraudulent Convey- 

ar Launcel0®, ances, and therefore if the Plaintiff claim under a voluntary Con- 

rg veyance, though the Defendant claim under a ſubſequent Purchaſe 
for a valuable Conſideration, yet the Plaintiff ſhall recover. _ 

1 Raym. 735. The Recital of the Will in the ty jw the Admittance is good 

| Evidence of the Deviſe againſt the Lord or any other Stranger : 
But if the Suit be between the Heir of the Copyholder and the 
Deviſee, the Will itſelf ought to be produced. 5 

1 Salk. 243. A Man makes a Mortgage for Years to 4. who without the 
Mortgagor's joining aſſigns to B. who aſſigns to C. C. may bring 
Ejectment againſt the Mortgagor, for upon executing the Deed of 
Mortgage, the Mortgagor by the Covenant to enjoy till Default of 
Payment is Tenant at Will, and the Aſſignment of the Mortgagee 

| could only make him Tenant at Sufferance. | + 
bid, rumen. Rut it has been ſaid that it would be otherwiſe if the Mortgagor 

ITS were to die and his Heir enter, and then the Mortgagee make an 
Aſſignment without Entry, or the Heir of the Mortgagor Joining ; 
for the Entry of ſuch Heir would be tortious, aud conſequently 
the Mortgagee would be out of Poſſeſſion, and his Aſſigument 
void. 

1 Lev. 25. If the Plaintiff make Title under an Aſſignment of a Term by 
an Adminiſtrator, if he cannot produce the Letters of Adminiſtra- 
tion, the Book of the ecclefiaſtical Court where the Order was 

| entred for granting them is Evidence. Or a Copy of the Book 

Lewis an will be ſufficient ; but the Adminiſtrator ſhall not be permitted to 

1 '6 give ſuch Book or Copy in Evidence, until he have proved the 

- Lie. G Han, Adminiſtration under the Seal of the Court loſt. 

Cu. El. 1; If a Man bring an Ejectment for 100 Acres, and make a Title 
to 40, he (hall recover pro tanto, and as to the other the Defen- 

2 R A. 704. dant ſhall be found Not Guilty. So if an Ejectment be brought. 


Hob 12s, for a Houle, and the Proof be that Part of the Houſe only is erec- 
z k A. 719, ted on the Plaintiff's Land by Incroachment : So if the Plaintiff 
"C19 make a Title but to a Moiety of that for which he brings his 


er 334: Ejegtment, if it be by Bill he (hall recover; and fo is the Deter- 
mination 
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mination in Bracebridge's Caſe : But Plowden in the Report of 

that Caſe ſays, he found great Fault with himſelf afterwards in 
forgetting to ſpeak to that Point; for he ſays the Regiſter makes 
a Difference between the Demand of an Entirety and of a Moiety: 
That Eatireties are firſt to be demanded in a Writ, and that if a 
Man were to bring a Writ of Entry ſur Diſſeiſin for one Acre, 

and the Tenant plead ne diſſeiſa pas, and the Jury find that he had 

a Right to a Moiety and was diſſeiſed of that, and that the Tenant 

had good Title to the other Moiety, he ſhould recover nothing, 
becauſe he might have another Form of a Writ for the Moiety 

but ſays he, if it were found that he was diſſeiſed de dimidio dict. 

acr* et nient plus, then he ſhould have Judgment for that, for that 

is ſeveral, and it appeared probable to him that the Suit ſhould 
abate for the whole in this Caſe upon a Bill, as it would upon an 
original Writ, if Exception had been taken to it. 

But this Defect, even in the Caſe of a Writ, is now aided after 
Verdict, by 18 El, | | 

It has been ſaid, if a Man bring Ejectment for one Acre of Land d 354: 
in D. and S. and the whole lies in D. he ſhall recover: But if an 
Ejectment be of the tenth Part of a Meſſuage in the Pariſhes of B. 
and C. and it appear on Evidence that the whole Meſſuage lay in 
the Pariſh of B. the Declaration being preciſely of the tenth Pare 
of an entire Thing, the Evidence will not maintain it. 

Ejectment will not lie of 20 Acres of Arable and Paſture, with- Sk. 254- 
out ſhewing how much of each: Nor will it lie of a Cloſe of 11 -& 55: , 
Meadow called Partridges Lees, containing 10 Acres more or leſs, Wri bt, M. 
becauſe the Certainty of Acres ought to appear in the Declaration ; 12 G. 1. 
nor will it lie for a Cloſe containing three Acres, without aſcer- C., Cafe 
taining whether Arable, Meadow or Paſture. 11 Co. 

If one Tenant in Common bring Ejectment againſt another, he Co. L. 199, 
muſt prove an actual Ouſter, becauſe otherwiſe the Poſſeſſion of b. 
the one is the Poſſeſſion of the other; yet Sure Whether of late wWigfin and 
they have not conſtrued the Confeſſion of Leaſe, Entry and Ouſter Brydon, E. 6 
ſufficient ? Sir Thomas Abney was of that Opinion, in a Caſe reſer- 3. 8. F. 
ved from off the Oxford Circuit, 1744; and it ſeems reafonable, Ca. K. B. 
as the Court will upon Application rule that there ſhall be a Con- 7. 
feſſion of Leaſe, Entry and Ouſter, in Caſe it ſhall appear to be 
an actual Ouſter upon Evidence at the Trial, otherwiſe not. | 


Note; 
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Co. L. 153, Note; Receiving the whole Profits is no Ejeftment, 8e the 
Salk. 286, levying a Fine of the whole Land. So the not conſenting to have 
Ca. K. B. the Rents raiſed, ih 
657- Though the Defendant confeſs Leaſe, Entry and Ouſter, 


Smith ard "07 . 
Man, Tr. 21 he may deny that he is in Poſſeſſion of the Premiſſes for which 


ä 


82 E Plaintiff goes, and put the Plaintiff upon proving it ; and if he 


nnot, he will be nonſuited. 
Ind. And in Caſe the Landlord have been made Defendant inſtead 
of his Tenants, the Plaintiff muſt prove the Tenants in Poſſeſſion, 
for the Defendant does not by entring into the Rule, confeſs him- 
ſelf to be Landlord of any Premilles but of ſuch as were in the 
Doe ex dem. Poſſeſſion of ſuch Tenants. However it has been ſaid, that if 
Jeſſe v. Bac- there be but one Defendant as Tenant in Poſſeſſion, the Plaintiff 
chu, M ge need not prove him in Poſſeſſion, becauſe if he be not, why did 
« Sittings, he enter into the Rule. 

If the Defendant prove a Title out of the Leſſor, it is ſufficient 
though he have no Title himſelf ; but he ought to prove a ſubſiſt- 
ing Tile out of the Leſſor; for producing an ancient Leaſe for 

1000 Years will not be ſufficient, unleſs he likewiſe prove Poſſeſ- 
fion under ſuch Leaſe within twenty Years. 

Wilſon and So if the Defendant produce a Lene Deed, where the In- 
Wiherby, 3 tereſt has not been paid and the Mortgagee never entred, it will 
ber Hake C. not be ſufficient to defeat the Leſſor who claims under the Mort- 
I. 2agor, becauſe it will be preſumed that the Money was paid at the 
Day, and conſequently that it is no ſubliſting Title; but if the 
; Pekndant prove Intereſt paid upon ſuch Mortgage after the Time 
Jof Redemption, and within twenty Years it will be ſufficient to 

* nonſuit the Plaintiff, 
Farmer ex The Defendant produced a Mortgage for Years by Deed from 
ep the Plaintiff's Anceſtor, upon which was an Indorſement in bæc 
Tr. 1755, verba, © Received of Mrs. M. O. gol. on the within recited 
C. B. “% Mortgage, and all Intereſt due to this Day; and I do hereby 
« releaſe to the ſaid M. O. and diſcharge the mortgaged Premiſes 
* from the ſaid Term of 500 Years.” On a Caſe reſerved the 
Court held, 1. That theſe Words amounted to a Surrender of the 
Term. 2. That ſuch Surrender might be by Note in Writing, 
by the Statute of Frauds. 3. That a Note in Writing was not 

required to be ſtamped. ONT 

By 21 H. 8. c. 15. A Termor may enter immediately after the 
Habere facias ſciſinam on a common Recovery, and give his Term 
| in 


| 
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in Evidence upon an Ejectment brought againſt him; but if the 2 Rn. 
Defendant be a-Stranger.to the Term, he is not within the Benefit “. 
of the Statute, ſo as to give the Term of a third Perſon in Evidence 
to falſify the Recovery againſt himſelf, or thoſe under whom he 
claims, oY | | | 

Where the Leſſor of the Plaintiff is an Infant, or reſides abroad, Birchman and + 
the Court will upon Motion ſtay Proceedings till a real Leſſee is , E. 
named, or Security given for Payment of the Coſts. _ 99 

The Court will alway ſtay Proceedings upon a ſecond Eject- Salk. 255. 
meat, till the Coſts of the firſt are paid, though it were brought 
in a different Court. So where an Ejectment was brought on the Dutcheſ of 
Demiſe of Huſband and Wife, in which they were nonſuited, Haailon's 
after the Huſband's Death the Wife bringing a freſh Ejectment, © *+ 
the Court ſtayed Proceedings till the Coſts of the former Nonſuit 
were paid. 

If = Ejectment be brought in order to try the Validity of a Odie 4.4 
Will, and a Parcel of Land is inſerted in the Declaration to which 3 R. 
the Plaintiff has an undoubted Right, (as Copyhold Land where 
there is no Surtender to the Uſe of the Will,) and the Defendant 
not obſerving it confeſſes Leaſe, Entry and Ouſter for the whole, 
the Plaintiff ſhall not on this Account be excuſed from the Coſts, 
but the Court will give the Defendant Leave to retract his Confeſ- 
ſion as to this Parcel. | | 

As in this Action more frequently than in any other the Legiti- 
macy of the Parties comes in Queſtion, it may be proper in this 
Place te take Notice, that it is the Practice to admit Evidence of 


what the Parties haye been heard to fay as to their being or not 
being married, and with Reaſon, for the Preſumption ariſing from 
elr abitation, is either ſtrengthened or weakened by ſuch 
Declarations, which are not to be given in Evidence directly, but 
may be aſſigned by the Witneſſes as a Reaſon for their Beliet. 
In May and May which was tried in K. B. at Bar upon an Iſſue Hil. 17 G. 2. 
directed out of Chancery, the Preamble of an AR of Parliament 
reciting that the Plaintiff's Father was not married, and to the . 
Truth of which he was proved to have been ſworn, was given in 
Evidence, yet upon Proof of a conſtant Cohabitation, and his 
owning her upon all other Occaſions to be his Wife, the Plaintiff 
obtained a Verdict. 3 
In Pengril and Pendril, Hil, 3 G. 2. Lord Raymond would not 
ſuffer the Wiſe's rn that ſhe ſhould not know her ok 


* 
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Cr. J. 541. 
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dence given of the Huſband's bei 
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band by Sight, Sc. to be given in Evidence, till after ſhe had 
been produced on the other Side; the Fact of 2 
being diſputed, but only the Legitimacy. 

In the ſame Caſe the Ch. Iuſt. admitted Evidence to be given 
of the Mother's being ba — of Ill-fame. re 

In Lomax and Hui t — atho ere proved, Evi- 

ht y in London where 
the Mother lived, ſo that acceſs be <5 $5 the Defendants 
were admitted to give Evidence of his Inability from a bad Habit 
of Body; but their Evidence going only to an Improbability, and 
not to an Impoffibility, it was thought not ſufficient, and the 
Plaintiff had a Verdict. | 

In Tones and Bow, the Defendant by way of Anticipation to 
the Evidence the Plaintiff was about to give, moved the Court that 
the Plaintiff ought not to be allowed to give Evidence of the Mar- 
riage of Sir Robert Car to J. S. under which he claimed, becauſe 
there was a Sentence in the Arches in a Cauſe brought againſt her 
Cauſa Jactitationis Maritagii, that there was no ny e jag 
them, but that they were free one of another; and 
the Court were all of Opinion, that this Sentence w 
ed was concluſive againſt all Matters precedent, 

It is not preciſely ſettled what Length of Time ſhall be allow- 
ed for a Woman to go after her Huſband's Death. Tr. 18 E. 1. 
Rot. 13. becauſe a Feme went eleven Months after the Death of 
the Huſband, it was reſolved the Iſſue was not legitimate, being 
born poſt ultimum tempus mulieribus partendo conſtitutum.. But in 
Alfop and Bototrell, where the Huſband died 23d March, and the 
Child was born the th of January; upon Proof of the Mother 
having been hardly dealt with, forced to lie in Streets, Go. and 
upon an Examination of Phyſicians, the Court held. the Child 
might be legitimate. 4 # 100 fe 

Note; the Rule non um aliquem mortem facere 
Baſur dum holds Plice only in the Caſe of Baftard eigne and Mu- 
lier puiſne. But , H. marry a Woman, and that Woman 
again, living H. the laſt Marriage is void without any Divoree, 
and the Jury ſhall try the Fact which proves it not a Marriage. 

N. B. By 16 and 17 Car. 2. c. 9. No Execution ſhall: be 


ſtayed by Writ of Error aſter Verdict and judgment thereupon, 


unleſs the Phintiff in Error become bound to the Defendant to 


pay the Damages and Cofts in Cafe the Judgment be affirmed, or 
the 
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the Plaintiff diſcontinue or be nonſuited, and a Writ ſhall iſſue in 
ſuch n e e e e 
Win 


the MMC * ll. EY 2 — 


CHAPTER III. 
Of the Writ of Right. 


Y the 32 H. 8. c. 2. No Perſon ſhall have a Writ of Right 
of the Poſſeſſion of his Anceſtor, but within threeſcote Years, 
nor of his own but within thirty Years. 

A Claim or Entry to prevent the Statute muſt be upon the Salk. 285, 
Land, unleſs there ſhall be ſome ſpecial Reaſon to the contraty, 

Note; The Poſſeſſion of one Jointenant is the Poſſeſſion of 
another, ſo far as to prevent, the Statute. 


CHAPTER w. 
Of the Writ of F ormedon. 


Y 21 Jac. 1. c. 16. All Writs of Formedon ſhall be ſued 
within ae Years next after the Title or Cauſe of Action fitſt 
deſcended, or fallen, with a Proviſo that if the Perſon entitled to 
ſuch Writ be, at the Time of the {aid Right firſt deſcended or 
fallen, within e1 Years, Feme Covert, Cr. then ſuch Perſon and 
his Heits may, notwithſtanding the ſaid 20 Years be expired, 
bring his A u ſo as ihe within ten Years, &c. 

If the Tenant plead that A. ne done pus, it is not ſufficient for 2 R. A. 676. 
the Demandutit to prove the Gift by another: 80 if the Deman- fü fl. 1. 
dant count of a in Frank- a Gift with a Remainder 
in Fes is nt den Boise 15 

In a Formedon in diſcender the Demandant muſt make him- 8 Co 88. b. 
ſelf Heir to him who was laſt ſeined by Force of the Intail, but he 
need not mention an Anceſtor who err 
. 1 

2 


In 
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Dy. 14 la a Formedon in Reverter the Demandant noed not 
that all the Iſſue inheritable are dead, but it is ſufficient to fay the 

Booth 153. Donee is dead without Iflue; for he is a Stranger to the Pedi- 

- gree : But he muſt not omit any of his own Anceſtors who were 
? feifed of the Reverſion. 

2 Lutw. 963. In a Formedon in Reverter the taking the Profits weſt bi al- 
ledged both in Donor and Donee : So in a Formedon in Remain- 
der, if a Fee-fimple be demanded”: But if an Eſtate Tail only be 
demanded (as in a Formedon in diſcender) it is fufficient to alledge 
Eaplees | in the Donee only. 

Hob. 1. In a Formedon in diſcender by Huſband and Wife in Right of 
the Wife, the Diſcent muſt be made to the Wife alone ; but in a 

Formedon in Reverter it may be laid either to the Wife, or to the 
Huſband and Wife. 

1 Barnes 238. The Defendant pleading Never Tenant of the Freehold in 
Abatement, the Plaintiff refuſed to accept the Plea; but upon 
Motion the Plea was ordered to be received, for it cannot be 
— otherwiſe than in Abatement. 


CHAPTER V. 
Of the Writ of Dower. 


RE AMAGES in Dower are given by the Starute of Merten 

32 b. 19 c. 1. but it extends only to Lands whereof the Huſband 

an Expoſition died ſeiſed: and therefore if the Jury do not find that he died 

Yelv. 112, ſeiſed, Judgment for Damages will be reverſed ; they muſt find 
too of what Eſtate he died ſeiſed, via. An Eſtate in Fee or in 
Tail, for if the Huſband alien, and take back an Eftate for Life, 
the Wife ſhall recover Dower, but no Damages. 

2 Saund. 331. If the Jury find the Huſband died ſeiſed, they muſt find the 
Time when, the annual Value of the Land, Damages on Account 
of the Detention and Coſts ; but if they 6nd the Huſband was 
ſeiſed but did not die ſo, then no Coſts or Damages, but only the 
Value of the Land; for Damages are given by the Statute of Mer- 
ton only where the Huſband died ſeiſed and the Statute of Glau- 
cgler gives Caſts only where the Plaintiff recovers Damages. " 4 


«4% | N | 
Raue u Vin as Niſi Pius. we 
The Reaſon why the Jury are to ſind the Value of the Land, in Ibid. 
Caſe the Huſband died ſeiſed, is that the Court may give Damages 
purſuant to the gtatute of Merton, from the Death of the Huſband Þ 
to the Time of the Judgment. And if the Heir ſell to J. S. and Brown & Ur 
the Widow recover her Dower againſt him, he muſt pay the 2. dt. 
whole meſne Profits from the Death of the Huſband, though he 358 K 
have not himſelf been half the Time in Poſſeſſion: She is intitled 
by the Statute and can recover only againſt the Tenant., 
Though the Statute ſay only that ſhe ſhall recover Damages to 1 Leon. 56. 
the Time of the Judgment, yet if ſhe obtain Judgment by Default, 
upon a Writ of Enquiry the Jury may give her Damages to the 
Time of the Inquiſition, unleſs ſhe were in Poſſeſſion before by 
Virtue of an Execution awarded upon the Judgment by Default, 
The Jury may aſſeſs Damages beyond the Revenue, for ſhe may 
have ſuſtained more. | 
Damages muſt be after Demand of Dower, for the Heir is not Co. L. zz 


and the Wife accept thereof, ſhe loſes her Damages. 

Upon a Trial at Bar the Iſſue was, if there were a Demand of corfellis and. 
Dower to intitle the Plaintiff to Damages; ſhe proved an actual Corſelli, H. 
Demand of the Heir who was an Infant, and the Court held that 22 * o 
Dower was demandable of the Heir, though he was under the 
Age of 14, and that the not aſſigning of Dower, though the In- 
fant did not refuſe to do it, but was prevented by his Guardian, 
was a Refuſal in Law ſufficient to intitle the Plaintiff to Damages. 

Detinue of Charters of the ſame Land is a good Plea in Delay Hob. 199. 
of Dower; and if ſhe deny the Detainer, and that bs frond denied 
her, ſhe ſhall loſe her Dower. | 

He that pleads Detainment of Charters ought to alledge what, 28 4 
and likewiſe plead that he has been alway ready to render Dower, H. 8 
and yet is, if the Defendant would deliver the Charters ; therefore * 
it cannot be pleaded after Imparlance. | 

The Tenant pleaded that the Demandant detained certain Char- Br. Dower, 
ters, &c. and if ſhe will render, &c. then ready to render Dower, 53 
Sc. the Demandant produced the Deed, and prayed Dower, — 


fro "An Introduttion to the Law 
the Deed was read, ſo that the Court perceived it was the fame 
Deed ; by which the Demandant recovered. 
Br. Dower, 8. But if a Wife be with Child, the Heir for the Time being can- 
not plead Detinue of Charters, for ſhe may keep them for the 
Infant, ; 
2 R. A. 676. If the Defendant plead ne ungue ſei Dewer, ſhe may give 
Sos in Evidence a Releal: to her e. Surrender to him by 
one who was ſeiſed as Jointenant with him. So if the Demand 
be of an Advowſon or Rent Charge, ſhe may give a Grant of the 
Rent or Advowſon in Evidence, and that her Huſband died the 
Day before Payment or Preſentment. 
Noy 64. Father Tenant for Life, Remainder to his Son in Tail, Re- 
Er. E. 503. mainder to the Father in Fee, Father and Son were hanged out of 
the ſame Cart for Felony. The Father's Widow brought a Writ 
of Dower, and upon the Iſſue ne ungues ſeiſe, upon proving by 
Witneſſes that the Father moved his Feet after the Death of the 
Son, ſhe recovered. | 
If the Tenant plead ne wnques accouple in hoial matri monie, it ſhall 
= be tried by a Jury, but a Writ ſhall iſſue to the Biſhop to cer- 
tify it, 
Robins and The Defendants havi ded ne #nques acconple, the Plaintiff 
J. Tr. 53 G. replied a Sentence el de tefiftical Corr in « Cate of Divorce 
2. brought by Sir V. W. againſt het, charging that ſhe was his Wife, 
and had committed Adultery with J. R. to which the | 
that ſhe was the lawful Wife of the ſaid J. R. and not of the ſaid 
Sir W. I. and that afterwards J. R. died, and the Cauſe coming 
on to be heard, the Judge did declare that the Plaintiff had been 
the Wife, and was then the Widow of the ſaid J. R. and 5 
Judgment Whether the Defendants were not eſtopped do ple ne 
ungues acconple, The Court held it no Eſtoppel, as the Biſhop's 
Certificate in an Action between the Plaintiff and other Defendants 
would have been. | | N 
N. 55. If Iſſue be taken upon the Life or Death of the Baron, it ſhall 
5 not be tried by a Jury, but by the Court, and a Day ſhall be given 
to the Parties to produce their Witneſſes, and preſumptive Evidence 
will be ſufficient ; but Sure Whether if it be found againſt the 
Tenant, it will be peremptory, or Whether he ſhall nor plead to 
thc Right of Dower, | | 
By 16 & 17 Car. 2. ©, 8. Execution ſhall not be ſtaid by Writ. 
of Error upon any Judgment after Verdict, unleſs the Plaintiff be- 
come 


-» 
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come bound to pay Damages and Coſts. in Caſe the Judgment be 
affirmed, or the Plaintiff diſcontinue, or be nonſuited; and a Writ 
ſhall iſſue to inquire of meſne Profits and Damages by Waſte done Str. 971. 
after the firſt, Judgment. | 

Note; If the Judgment be affirmed in Dom. Proc, and Coſts, Res g. g,, 
given, the Defendant may bring an Action on the Recognizance G. 2. Andt. 
tor ſuch Coſts, without ſuing out a Writ of Enquiry. 153+ 
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CHAPTER VI 
Of Waſte. 


Y the Statute of Glouceſter, the Plaintiff in an Action of Waſte. 
is to recover the Thing waſted, and treble Damages. 

If a Leaſe be made excepting the Wood and Timber, an Ac- Dy: 19. pl 
tion of Waſte will not lie againſt the Leſſee for cutting it down, 
becauſe not demiſed. | . 

If a Termor affign his Term except the Trees, and after the 5 Co. 1% 
Trees are cut down, Waſte will lie againſt the Aſſignee, for the 
Exception was void ; but if Tenant for Life make a Leaſe for 
Years, he may except the Trees, becauſe he ſtill cemains Tenant 
and is chargeable in Waſte. | 3 

The Plaintiff declared that being ſeiſed in Fee of a Farm called — v. 
Strode's Farm, he leaſed the faid Farm to the Defendant for 99 PG Ml 
Years, and that the Defendant did Waſte in the ſaid Farm, to wit, 
in cutting down 200 Oaks in a Cloſe called Ve: Cloſe, Parcel 
of the ſaid Farm; and on Demurrer it was holden certain enough, 
for the Declaration follows the Leaſe, and the Waſte is aſſigned in 
a particular Place alledged to be Parcel of the demiſed Premiſles, 

If the Defendant plead Nul waſte fait and Iſſue is taken there- Law. 1547. 
upon, the Plaintiff muſt prove his Title as laid in the Declaration, 
for it is not admitted by the Plea, The Plaintiff muſt likewiſe 

ove the Kind of Waſte laid in. his Declaration, and therefore if 

alledge Waſte in cutting Trees, and the Jury find that he ſtub- 

* and did not 9 _ it is a Variance, 3 
here-ever the Plaintiff is to recover viſum Juratorum, 159, 
there ought to be fix of the Jury that have fend the View; 1 
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fore it ſeems a good Exception for the Deſendant at the Trial, 

that there are not ſix Viewers appear. f 
Co. L. 283, The Defendant, upon the general Iſſue Nul waſte fait, may 
give in Evidence any Thing which proves it no Waſte; as that it 
was by Tempeſt, &c. but not that it was for Repairs, or that the 
; Plaintiff gave him Leave to cut, or that he had repaired before the 
2 Inf. 145- Action brought. Neither will it be any Defence that a Stranger 
did it, for if the Plaintiff ſhould not have his Action of Waſte, he 
would be without Remedy; and the Defendant may bring Treſ- 
50 H. 4. 2. b. B againſt the Stranger, and recover his Damages. But it would 

a good Plea to ſay that the Plaintiff himſelf did it. 

Cr. Car. 414, If Waſte be aſſigned in three Houſes, two Gardens, &c. the 
452. Jury ought to find Damages ſeverally for every of them, for if it 
be but of ſmall Value for any of them, the Court will not adjudge 
it Waſte as to that Part; but if the fury give entire Damages, it 
ſhall not be intended that there were petit Damages in any, and 

therefore the Verdict will be good. | 
Winch . If the Plaintiff have Judgment by nibil dicit, and a Writ of 
Enquiry iſſue, the Jury ſhall enquire of the Damages, but not of 
Co. L. 355, the Place waſted, for that is confeſſed, But after a Recovery by 
336. Default there goes out a Writ to enquire de vaſto facto, et quod 
vaſium prædict A. (the Defendant) Fecit, ſo as the Defendant 
may give Evidence, and the Jury find that no Waſte was done, or 
Br. Wale, if they find Damages only to a ſmall Sum, the Plaintiff ſhall not 

7% have Judgment. | , 


* _ 


— _— 


CHAPTER VII. 
Of Writs of Aſſize. 


RIT'S of Aſſize are of two. Sorts, Novel Diſſeiſin and 
Mort de Anceſtor ; the firſt Proceſs is an Original out of 
Chancery directed to the Sheriff, commanding him to return a 
Jury, who are called Recognitors of the Aſſize; they are to be 
taken in K. B. or C. B. for the County in which they ſit, and for 
all others in their proper Counties, but to be adjourned for Diffi- 


culty into C. B. The Tenant is to appear and plead inſtantly 


(unleſs 


+4 | 
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(unleſs the Court will allow him an Imparlance) on- the ſame 

Day the Writ is returnable, for the Demandant is to count im- 

mediately; and therefore if he be not ready he ſhall be nonſuited, 

but he may bring a new Aſſize. And Note; If the Defendant Salk. 32. 
plead in Abatement; he muſt plead over in Bar at the ſame Time; — 
and if there be ſeveral Defendants, and any of them do not appear 

the firſt Day, it ſhall be taken by Default againſt them. | 

Though the Aſſize be awarded by Default, yet the Tenant co. L. 355. 
may give Evidence, and the Jurors find for him, but he cannot 2 Lev. 120. 
plead in Abatement or Bar of the Aſſize, nor challenge. 1 

An Aſſize of Novel Diſſei n muſt be founded upon a Seiſin in 
him who brings the Writ, and therefore this Writ is rarely uſed 
now-a-days for any Thing beſide the Recovery of an Office, It Co. L. 47. 
will lie as well for an Office for Life as in Fee, though the Statute 
of Weſtminſter 2. c. 25. mentions only Offices in Fee, but that 
Statute is made in Affirmance of the Common Law. The Statute 
with the reading upon it in 2 I. and Vyner's Abr. tit. Afize 
(A. 2.) is worth conſulting, but it being a Suit not much in Uſe, 

I ſhall not tranſcribe their Learning. | | 

The Plaint need not be fo certain (where it is for Land) as in py. 8. 
other Writs, becauſe the Judgment is to recover per viſum recog- Cr. J. 335. 
nitorum, therefore if it be ſo certain that the Recognitors may put | 
the Demandant into Poſſeſſion, it is ſufficient. But the Plaintiff 
muſt prove his Title prgciſely as laid. 

If the Aſſize be brought for an ancient Office, the Demandant Webd's Caſe, 
need not ſhew what Fee or Profit is belonging to it, for it ſhall be * C. 49. 
intended there is ſome ; but for an Office newly created he muſt 
ſhew what Fee or Profit is granted for the Execution of it, for no 
Aſſize lies for an Office without Fee or Profit. 8 

An Aſſize of Novel Diſſeiſin muſt be founded on an actual Sei- 
ſin: And therefore in an Aſſigze for the Office of Serjeant at Mace 2 I ev. 108. 
of the Houſe of Commons, where to prove the Seiſin, he proved 
that he went to the Houſe and demanded his Place, but received no 
Fees, but that in an Action on the Caſe for this Diſturbance he 
recovered 300. Damages; it was holden not to be ſufficient Proof 
of Seiſin, and the Plaintiff was nonſuited. But in a new Aſſize, 2 Lev. 120. 
the Plaintiff giving in Evidence, that one committed by the Houle 
to the Defendant, compounded with the Plaintiff for the Fees 
(though the Defendant was in Poſſeſſion both before and after) it 
was holden to be a good Seiſin: It was alſo proved that the * 

| ti 
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tiff in the Lobby laid his Hands upon the Mace then in the De- 
fendant's Hands, and would have taken it, but the Defendant hin- 
dered him ; and this was holden £59 Evidence of Seiſin and Diſ- 
ſeiſin, and the Demandant had a Verdict. 6 

In an Aſſize for Eſtovers to a Houſe, upon Iſſue mel Tort, nul 
Diſefin, the Defendant may give in Evidence, that the Houſe is 
fallen down. So in an Aﬀeze for Land, he may upon the _ 


Iſſue give in Evidence a Leaſe of the Land made to him 
Diſſeifin, but not a Releaſe after. 
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CHAPTER VIII. 
Of Quare Impedit. 


A WARE IMPEDIT is a poſſeſſory Action, for which 
Reaſon the Plaintiff muſt ſhew an actual Seiſin, which in ge- 
ral muſt be by alledging a Preſentation in himſelf, or in ſome Per- 
ſon under whom he claims ; though there may be Caſes in which 
that is not neceſſary, as where a recovers in a Writ of Right 
of Advowſon, and has Execution. So where it is a new created 
Advowſon to which there has been no Prefentment. However, 
this Defect of not ſetting out a Preſentment will be aided by a Ver- 
dict, where it was neceſſary for the Plaintiff to prove it in order to 
prove the Iſſue; for it is not a Defect of Title, but a Title defec- 
tively ſet out. | | 
By Weflminſter 2. c. 5. If a Stranger uſutp upon an Infant 
claiming by Deſcent, or upon Tenant for Life, by the Curteſy, 
in Dower, in Tail, or upon Tenant for Years by Demiſe of the 
Anceſtor, the Heir ſhall not be put to his Writ of Right, but on 
the next Avoidance may preſent, or if he be diſturbed bring his 
Quare Impedit, in which he muſt lay the laſt Preſentation in his 
Anceſtor, and ſkip over the Uſurpation, for by the Statute that is 
to be counted as none to this Purpoſe ; but if one uſurp on an In- 


fant Heir who comes of Age within the fix Months, if the Heir 


remove not the Incumbent by Suit, he is out of the Statute. The 
Infant in ſuchCaſe cannot grant the Advowſon, becauſe he has 
but 


but a Right; for in this Point the Statute has made N. 
but has leſt the Poſſeſſion with the Uſurper, only has given 
Uſurpee a readier Action. h 

By the 7 An. c. 18. It is enacted, That no Uſurpation upon 
Avoidance in any Church, &c. ſhall diſplace the Eſtate or Inte 
of any Perſon, but he may preſent, or maintain his Impe- 
dit upon the next or any other Avoidance (if diſturbed) notwith- 
ſtanding ſuch Uſurpation. And if Coparceners, Jointenants or 
Tenants in Common, make Partition to preſent by Turns, each 


„ ſeparate Part to preſent in his 


urn. 
If the Iſſue be found for the Plaintiff, the Jury are to ire 
firſt, Whether the Church be full; ſecondly, Upon whoſe Pre- 
ſentment ; thirdly, How long fince it was void, fourthly, The 
yearly Value ; which being — Damages are to be given ac- 
cording to Weſtmin. 2. c. 5. before which no Damages were al- 
lowed; but by that Statute, if ſix Months paſs by the Diſtur- 
bance of any, ſo that the Biſhop do confer to the Church, and 
the very Patron loſeth his Preſentation for that Time, Damages 
ſhall be awarded to two Years Value of the Church; and if fix 
Months be not paſſed, but the Preſentment be deraigned within 
the ſaid Time, then Damages ſhall be awarded to the Half Year's 
Value of the Church. 
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Note; The Plaintiff ſhall recover no Damages where the Church; Lev. 59: 
remains void, and if the Jury tax Damages, a Remittitur de dam- la. 362. 


nis muſt be entred. The Damages are to be recovered againſt the 
Diſturber, and therefore if the Incumbent counterplead the Title 
of the Plaintiff as well as the Patron, the Plaintiff (hall recover the 
Value as well againſt him as againſt the Patron. But no Damages 
ſhall be recovered againſt the Biſhap, where he claims only as 


Ordinary. The King is not within the Statute, becauſe by his 6 co. 52. 


Prerogative he cannot loſe his Preſentation. 

By Malminſler 2. c. 30. The Judge of N. Prius has Power 
to — — immediately; yet if he do not, upon the Re- 
turn of the Peea Judgment may be given by the Court to which 
the Return is made. 


If a Retainer as Chaplain to a Perſon, of Quality be neceſſary to Lit. Rep. . 


be proved, Evidence of a Copy of the Retainer entred in the 
Court of Faculties is not good, but the Oath of any Perſon who 
* * bas 
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has ſeen the Retainer under the Hand and Seal of the Perſon of 
Quality, is good. 5 n Fix Wir Weis 

Cr. J. 93. If the Ordinary be net named, he may preſent by Lapſe, if the 
ſix Months incur pendente brew! ; but be ing named he cannot take 
Advantage of any Lapſe ; and as he is bound, ſo the Metropolitan 

and the King are bound. | 1 Wie 

Hob 201. The Rule, That when the Biſhop is named in the are Inpe- 
dit, he ſhall not preſent by Lapſe, is to be underſtood with ſome 
Reſtriction, 1. e. That there has been an actual Diſturbance before 
the Action brought, for elſe the Biſhop ſhall not be ouſted of his 

| Right of Preſentation by Lapſe. u - 

Cr. J. 93. The Courſe to ſtop Strangers from preſenting pendente brew, is 
to ſue a Ne admittas to the Biſhop, and if the Biſhop then admit 

the Clerk of any other hanging the Suit, and the Plaintiff recover, 
he ſhall have a Q, Incumbravit, and thereby remove ſuch Perſon + 
ſo admitted, and put him to his Q, Inpedit. But if he ſue not a 
Ne admittas, if the Incumbent of a Stranger come in by good 
Title pendente brevi, he (hall bar him in a Sci. Fa, and ſhall 
it, and therefore, if the Jury find the Church full by the Preſent- 
ment of a Stranger, a Writ ſhall not be awarded to remove the 
- Incumbent without a Sci Fa. firſt ſued out. 2 et 
By the 21 H. 8. c. 13. / 9. If any Perſon having one Benefice 
with Cure of Souls, of the yearly Value of 8/, accept and take any 
other with Cure of Souls, and be inſtituted and inducted in Paſſeſ- 
fion of the ſame, the firſt Benefice ſhall be adjudged to be void. 
| 4 Co. Digby's By the Inſtitution to the ſecond Benefice, the firſt is void by the 
ma os Eccleſiaſtical Law, and therefore the Patron may take Notice and 
. preſent, yet no Lapſe will incur without Notice until fix Months 
after Induction, and that only in Caſes within the Statute. 
By 13 El. c. 12. No Title to preſent by Lapſe ſhall accrue 

2 Codex 869. upon any Deprivation, but after ſix Months after Notice of ſuch 

Keilw. 49. b. Deprivation given by the Ordinary to the Patron. The Law is 
the ſame upon a Reſignation : But in Caſe of Death no Notice is 
neceſſary. 

2 Inf. 36. Note; The Computation is to be according to the Calendar, 
and not the Lunar Months, and the Day the Church became 
void is not to be taken into the Account, 

Bp. of Meah Where the Inſtitution takes no Notice of whoſe Preſentation, it 

v. 14. Bel- has been ſaid that the Party may give Evidence of general Reputa- 


G. dtion; for a'Preſentation may be by Parol, and what commences 


by 
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by Parol may be tranſmitted to Poſterity by Parol, and that creates 
a Reputation: Yet as it is a ſingle Fact which is not the Subject 
of Notoriety, ſuch Evidence ſeems to be mere — and it 
differs from the Caſe of proving a Marriage, for there the Repu- 
tation ariſes from the Cohabitation'; fo of the Retainer of a Chap- 
lain, from his acting as ſuch ; ſo of Filiation, &c. 

By 12 An. c. 14. Popiſts are diſabled to preſent to any Bene- 1 Bares 2. 
fice, and the-Right of Preſentation! id given to the Univerſities, and 2 a 2 
the Statute enacts, that where any Quare Impedit is brought either ted io e 
by or againſt the Univerſity, the Court may upon Motion make Frothonow- 

Rule requiring Satisfaction upon the Oath of ſuch Patron and his "* 
Clerk (who ſhall conteſt the Right of the Univerſity) by Exami- 
nation in open Court, or by Commiſſion, or by Affidavit, in order 
to diſcover any ſecret Truſt or Fraud relating to the Preſentation 
in Queſtion ; and if it a An as that the Patron is a Truſtee, he ſhall 
diſcover for Whom, and the Court may order the Ci qui Truſt 
to appear and make the Declaration, G. 

By 3 H. 7. c. 10. If the Defendant bring a Writ of Error, 
and 8 be afficmed, the Plaintiff ſhall recoyer his Caſts and 
Damages: for his wrongful Delay. 1 
By Virtue of this Statute the Court of King s "Bench have, upon © — fy 145, 
a Writof Error, awarded Damages according to the Value of the 
Church found by the Verdict: But as the real Damages which #4 93K 
the Plaintiff ſuſtains, is only the being kept out of the Hale Year's 
Value, the legal 122 on that ſeems to call he is entitled to. 


2 
* 


PART 


PART II. 


Containing ONE BOOK 
Of Actions founded upon Contracts. 


INTRODUCTIO N. 


UTUAL Commerce and Intercourſe is of the very Eflence 
of Society; but if there were no Method of compelling 
the faithleſs to keep their Engagements, Self · Intereſt is ſo preva- 
lent, that very few would be adhered to, and conſequently very 
few made: Thus the chief Advantage of Society would entirely 
fail, unleſs its Laws were ſo framed as to bind its Members to a 
ſtrict Performance of their Contracts, by compelling them to 
make an adequate Satisfaction for the Breach of them. 


Hence ſprings a new Sett of Actions very different from thoſe 
treated of in firſt Part of this Work, and they are Actions 
founded upon Contract: Such are Actions of 


1. Account. 
2. Aſſumpſit. 


3. Covenant. 
4. Debt. 


C HAP. 
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CHAPTER I. 
Of Actions of Account. * 


HE Action of Account is of late Years but rarely uſed, 
therefore I ſhall ſay very little upon it. At Common Law 
it lay only againſt a Guardian in Socage, Bailiff or Receiver, and 
in Favour of Trade between Merchants. The 13 Ed. 3. c. 23. 
gave it to the Executors of a Merchant; the 25 Ed. 3. c. 5. to the 
Executors of Executors, and 31 Ed. 3. c. 11. to Adminiſtrators. 
And now by the 3 & 4 Ann. c. 16. it may be brought againſt the 
Executors and Adminiſtrators of every Guardian, Bailiff and Re- 
ceiver, and by one Jointenant, Tenant in Common, his Execu- 
tors and Adminiſtrators againſt the other, as Bailiff for receiving 
more than his Share, and againſt their Executors and Adminiſtra- 
tors, 

If the Plaintiff in his Declaration fay not by whoſe Hands, if Jaggard v. 
the Defendant demur ſpecially he will have Judgment; for if it 4 2 Cl 2 
were by the Hands of the Plaintiff, the Defendant may wage his B. R. 
Law); aliter if it were by another's Hands. 

In Account againſt one as Receiver by the Hands of A. a Re- Hab 3. 
ceipt by his Hands ought to be proved. But if he prove that A. 
directed the Defendant to borrow of another to pay the Plaintiff, 

2 that the Defendant borrowed the Money accordingly, that is 
umcient, 

If the Defendant plead ne unques Receiver, he cannot give a f h. A. 65. 
Releaſe in Evidence, neither can he give in Evidence Bailment to , * 
deliver to B. and that he has delivered accordingly, for though 
this ſpecial Matter prove he is not accountable, yet as upon 
Delivery he was accountable conditionally (viz. if he did not 
deliver over) it does not prove the Plea; but if the Defendant 
plead he accounted before R. and V. Evidence that he accounted 
before R. only is ſufficient, becauſe the Account is the Subſtance, 

In the Action of Account there are two Judgments; the firſt is Or. Car. 116. 
qued computet, after which the Court aſſigns Auditors, before 
whom nothing ſhall be allowed as a good Diſcharge, which might 
have been pleaded to the Action. 


If 
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If the Defendant plead any Matter in Diſcharge before the Au- 
ditors, which is denied by the Plaintiff, ſo that the Parties are at 
Hue ; the Auditors muſt certify the Record to the Court, who 
will thereupon award a Ve. Fa. to try it; and if on ſuch Trial the 
Plaintiff make Default, he ſhall be nonſuited, but after that he 
may bring a Sci. Fa. upon the firſt Judgment. . 

Note; The Defendant cannot in this Action pay Money into 
Court, as he may in Aſumpfit. gh | 


CHA P T E R I. 
| Of Aſumpfit. | 


F all Actions founded upon Contract, none is in more ge- 
neral Uſe than the Action of Aſumpfit, which is founded 
upon a Contract either expreſſed, or implied by Law, and gives 
the Party Damages in Proportion to the Loſs he has ſuſtained by 
the Violation of the Contract. | 
There are two Sorts of Aſumpfit. Firſt, a general Indebitatus 
Aſſumpfit. Secondly, a ſpecial Aſumpſit. * 
Indebitatus Aſſumpſit will not lie where the Debt is due by Spe- 
cialty, for in ſuch Caſe the Specialty ought to be declared upon; 
therefore it is always neceſſary in this Action to ſhew for what 
Cauſe the Debt grew due; and in Caſe it be not ſhewed, it will 
be a ſufficient Reaſon to arreſt Judgment, or to reverſe it upon a 
Writ of Error. | | | 
The general Cauſes for which this Aion may be brought, are 
either, Firſt, ſor Money lent. Secondly, for Money laid out 
and expended. Thirdly, for Money had and received to the 
Plaintiff's Uſe, Fourthly, for a Sum certain (viz, 100.) for 
Goods ſold and delivered. Fifthly, for Goods ſold Qyantum vale- 
bant. Sixthly, for a Sum certain for Work and Labour. Seventhly, 
- Qyantum meruit for Work and Labour. Eighthly, on n Account 
ated, ' 
And the Plaintiff's Proof ought to tally with ſome of the Counts 
in the Declaration, and therefore if in an Action for Work and 
Labour and Money lent, the Evidence were that there had been 
mutual Dealings between the Parties, and that they had come to 
an Account, and that the Defendant upon the Ballance —_— 
debte 
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debted to the Plaidtiff (e. gr. 51.) and had promiſed to pay, the 
Plaintiff ought to be nonſuited, unleſs there were likewiſe a Count 
upon an Himul computaſſet, = 7 | 

In Afumpfit upon an Account ſtated, Proof that the Defendant Show. 2: ;. 
and the Plaintiff's Wife reckoned that the Defendant had borrowed 
at one Time 40s. at another Time 405. and at another Time 40. 
and that this came to 8/7. and that he promiſed to pay it, is good 
Evidence. And yet in ſuch Caſe no Confeſſion of the Wife's 
would be allowed to be given in Evidence againſt the Huſband. 

Upon an Indebitatus Aſſumpſit againſt ſeveral, a joint Debt or 
Contract muſt be proved; for it is different in Contracts from 
what it is in Torts, which are ſeveral, and in which one alone 
may be found guilty. | 

There muſt be either an expreſs or implied Promiſe to found 
this Action upon. 

If the Defendant be under an Obligation from Ties of natural Noſe v. 
Juſtice, it implies a Debt, and gives this Remedy founded upon Macterlaine, 
Equity, quai ex contractu; as ſuppoſe a Recovery on a Policy on K. B. 
a Ship preſumed loſt, which — appears to be ſafe. But 
in Akne for Goods ſold, if the Evidence be that the Defendant Thorp and 
has agreed with the Plaintiff's Servant to pay him half Price, fo" = 13 
which the Servant is to have to his own Uſe, this will not main- Weltminfter, 
tain the Action, for here ariſes no Contract to the Plaintiff ; he 8 
might as well bring Aſumpfit againſt one who ſteals his Goods. 388. 
But where a Factor to — Sea buys or ſells Goods for the Gonzales v. 
Perſon to whom he is Factor, an Action will lie againſt or for him _— 2 
in his own Name; for the Credit will be preſumed to be given to Salk. 188. 
him in the firſt Caſe, and in the laſt the Promiſe will be preſumed 
to be made to him, and the rather ſo, as it is ſo much for the Be- 
nefit of Trade. | 0 

However, a Factor's Sale does by the general Rule of Law 
create a Contract between the Owner and Buyer, and therefore if 
a Factor ſell for Payment at a future Day, if the Owner give No- 
tice to the Buyer to pay him and not the Factor, the Buyer would 
not be juſtified in afterwards paying the Factor. Yet perhaps un- 
der ſome particular Circumſtances this Rule may not take Place: 

As where the Factor ſells the Goods at his own Riſque; (7. e. is 2 Su. 1184. 
anſwerable to the Owner for the Price, though it be never paid) 
for in ſuch Caſe he is the Debtor to the Owner, and not the Buyer. 


R And 
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Ca. K. B. And Note ; it was laid down by Lord Ch. J. Halt at Guildhall, 

94 that every Factor of common Right is to ſell for ready Money, 
unleſs the Uſage be otherwiſe, and if he ſell upon Truſt without 
Uſage to warrant him, be alone is chargeable, and if it be not in 
a Market overt, no Property i is thereby altered. 

F Defendant was Nurſe to the Plaintiff's Inteflate, and when 

© hip, Ire. he died went off with the Money he had about him; and per Par- 
ker Ch. Juſt. an Action will well lie for Money had and received 
to the Plaintiff's Uſe ; for (he ſaid) be would preſume a ſubſe- 
quent Agreement to make a Contract of it; and the bringing the 

| Action is an Admiſſion of ſuch Conſent. 

Simpſon and In Afumpfit for Money received to the Plaintiff's Uſe, Proof 

Gilling, it that a Lamb of his was driven to London and ſold there by the De- 

„ebenen. fendant, will be ſufficient, unleſs it appear to have been ſtolen, 
for then Trover would be the only proper Action. 

Str, 1027 Aſſumpſit will not lie for Money had and received, where the 
Defendant has entred into Articles to account, for then the Plain- 
tiff has a Remedy of an higher Nature, 

Salk. 12. If a Sheriff levy Money upon a Fi. Fa. the Plaintiff or his Exe- 
cutors may have Indebitatus Afſumpfit for fo much Money received 


to his Uſe. 
08. Ser. 69, A. paid B. 100 J. for a Bill of Bacbeoge e Beaker; as 
as broke before it could be tendered, and he was allowed to recover 


Crate and back the Money in an Action for Money received to his Uſe. 
- "Turner, Tr. So fora Legacy, where the Executor owned it lay ready for the 


5 G. 1. per Plaintiff whenever he would call for it. 
Eg 


Salk. 22. Where a Man pays Money on a Miſtake i in an Account, or 
Tomkins and where one pays Money under or by a mere Deceit, he may bring 


Beret. Indebitatus Aſſumpſit for the Money: But where one knowingly 
pays Money upon an illegal Conſideration, he is particeps Crimi- 
nis, and there is no Reaſon he ſhould have his Money again, for 

RH he parted with it freely, and w/enti non fit 1njurie. 

ones an 


23 In ſuch Caſe melior eff Conditio Defendentis, not becauſe the 
ee Defendant is more favoured, but becauſe the Plaintiff muſt draw 
his Juſtice from pure Fountains. + Therefore though if A. agree to 
give B. Money for doing an illegal Act, B. cannot (though he do 
the Act) recover the Money by an Action; yet if the Money be 

paid he cannot recoyer it back again, 
1 So if a Debt contracted during Infancy be paid, or if Money be 
Warren, M. pad which was fairly won at Play: But where the Plaintiff has 


"G1 CB. paid 
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Money on a Conſideration not performed, Ex. gr. of tranſ- 
— Stock at a Day certain, he may either affirm the Agree- 
ment by a ſpecial Action on the Caſe for the Non- performance, 
or diſaffirm it by Reaſon of the Fraud, and bring an Action for 
Money had and received ; in which Caſe the Jury ought to make 
the Price of the Stock at the Time it ſhould have been delivered, 
the Meaſure of the Damages. However he could not in ſuch 
Action recover more than the Money he had paid. The Law i Rm. 89. 
_ be the ſame though the Condition were illegal, for not be- 

the Defendant is under an Obligation from Ties 
I natural Juſtice, to repay the Money: Therefore where A. 
gave a Cuſtom-houfe Officer Money to run Goods, the Goods 
being ſeized, A. recovered his Money back again 

Where the Plaintiff having pawned Plate to the Defendant for Str. g15- 
201. at the end of three — rs to redeem it, and the Defen- 
dant inſiſting to have 100. for Intereſt, the Plaintiff tendered 4/. 
being more than Intereſt, which the Defendant refuſing, and 
inſiſting on the 104. the Plaintiff paid it and had his Goods, and 
brought his Action for the Surplus beyond legal Intereſt ; on a 
Caſe made, the Court held that the Action well lay, for that it 
was a Payment by Compulſion; the Plaintiff might have ſuch an 
immediate Want of his Goods, that an Action of Trovet would 
not do his Bufineſs, and the Rule volenti non fit injuria holds only 
where the Party had his Freedom of exercifing his Will. In the Ante. 
Caſe of Tomkins and Bernet, the Party had not paid more than was 
really lent, therefore had no Equity to have his Money repaid, 
—_— the Bond which he gave for it had been avoided by ano- 

go plading the Statute of Uſry: But if a Perſon un- 
2 the wy darn of his Creditor pay more than legal Intereſt, he 
may recover it back ; for the Defendant is under a moral Tie to 
return it. 

The Plaintiff's Brother being a Bankrupt, an Agent for one of Smith v. 
the Creditors told her that for Money his Client would figh the raid co. 
Certificate: She gave 40). the Certificate was ſigned; ſhe brought 15. 

and recovered. 

A. took out Adminiſtration to B. and appointed J. S. his At- 1 Salk. 27. 

torney, who received Money and paid it to the Adminiſtrator; 
afterwards a Will appearing, hs Executor brought an Jndebitatus 
Aſumpfit againſt the Attorney; and it was holden by Trever Ch. 
Juſt, at Gua/dhall, ING being void, it was a T—_ 


124 An Introduction to the Law 


of ſo much Money for the Uſe of the Plaintiff on an implied 
Contract, for which Indebitatus Aſſumpfit well lies. d 
Where Money is paid in Purſuance of a void Authority, Inde- 
i Ray®. 742. zjtatus Aſumpſit will lie; as where Sir Richard Newdigate was 
decreed by the High Commiſſion Court in James the Second's 
Time, to pay Arrears to Davy whom he had removed from a 

Donative, | 
| Staplefield an! But where a Man receives Money for another under a Pretence 
Yewd, Tr. of Right, Ex. gr. for Tithe, the Court will not ſuffer the Prin- 
han Les Oh cipal's Right to be tried in ſuch an Action againſt the Collector, 
J. if the Defendant can ſhew the leaſt Colour of Right in his Princi- 
= As (in the Caſe put) by having been for ſome Time in Poſ- 
eſſion. . | 

Salk. 28. In Aſumpfit for Money had and received to the Uſe of the 
Plaintiff, Proof that the Defendant was a married Man, and pre- 
tending to be ſingle had married the Plaintiff, and made a Leaſe 
of her Land, and received the Rent, would be ſufficient to main- 
tain the Action. For though the Defendant not having a Right to 
receive, the Tenants were not diſcharged by his Receipt, yet the 
Recovery in this Action will diſcharge them. | / 
1 Vent. 313, The Caſe of Dutton and Poole is very remarkable to ſhew how 
Sir Th. Jones far the Law goes in giving this Action to the Party intereſted, 
103, There the Plaintiff declared, that his Wife's Father being ſeiſed of 
Land now deſcended to the Defendant, and being about to cut 
down 1000/. worth of Timber for his Daughter's Portion, the 
Defendant promiſed the Father, in Conſideration that he would 
forbear to fell the Timber, that he would pay the Plaintiff the. 
Daughter 1000/. After Verdict for the Plaintiff upon Non A. 
ſumpfit, it was moved in Arreſt of Judgment that the Action 
would not lie for the Daughter, but ought to have been brought 
by the Executors of the Father. But the Court ſaid it might have 
been another Caſe, if the Money had been to be paid to a Stran- 
ger, but it is a kind of Debt to the Child to be provided for, and 
2 in Sir therefore affirmed the judgment. Yet in the Caſe of Pine and 
© Morris, where the Son promiſed the Father, that in Conſideration. 
that he would ſurrender a Copyhold to him, that he would pay a 
certain Sum to his Siſter, for which ſhe brought the Action, it 
was holden that it would lie for none but the Father; and the 
Reaſon given is, that where the Party, to whom the Promiſe is 
to be performed, is not concerned in the meritorious Cauſe of — 
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he cannot bring the Action. And therefore where the Plaintiff de- 


clared, That Whereas P. was indebted to the Plaintiff and Defen- 1 Vent. 6. 


dants in two ſeveral Sums of Money, and that a Stranger was in- 
| debted to P. the Defendants in Conſideration that P. would permit 
them to ſue the Stranger in his Name, they promiſed to pay the 
Sum P. owed the Plaintiff, and alledged that P. permitted and 
they recovered ; after Verdict for the Plaintiff Judgment was ar- 
| reſted, becauſe the Plaintiff was a mere Stranger to the Conſidera- 
tion ; but a Caſe being then cited of a Promiſe made to a Phyſi- 
cian, that if he did ſuch a Cure he would give ſuch a Sum of Mo- 
ney to himſelf, and another to his Daughter, in which it was re- 
ſolved the Daughter might bring an 3 for the Money, the 
Court agreed to it, and ſaid the Nearneſs of the Relation gave the 
Daughter the Benefit of the Conſideration performed by her Fa- 
ther. 

And perhaps in theſe Days the other Caſes would receive a dif- 
ferent Determination, as the Courts have been more liberal than 
formerly in extending the Benefit of this Action. 

As this Action may be brought upon an implied Promiſe, it 
will be proper to ſee how far and in what Caſes a Huſband is lia- 
ble on his Wife's Contracts; and the Reaſon why a Huſband 
ſhall pay Debts contracted by his Wife, is upon the Credit the 
Law gives her by Implication in Reſpect of Cohabitation, and is 
like Credit given to a Servant, and therefore where they part by 
Conſent, and an Allowance is made her, it is preſumed that ſhe 
is truſted on her own Credit, and her Huſband is diſcharged ; 


therefore where the Plaintiff, who was an Apothecary, ſued the Todd «rg 
Defendant who lived in Chicheſter for Phyſic adminiſtred to his Stokes, 8 W. 


Wife in London, who had been parted by Conſent for five Years, 


and on Separation articled to allow her 20/. per Annum, which 244. 8. C. 
he accordingly did, and it appeared that the Plaintiff did not know ＋ 9 


her to be a Feme Covert at the Time when the Medicines were 
given; per Holt, if Huſband and Wife part by Conſent, and the 
Huſband ſecure her an Allowance, it is in Conſideration that he 
ſhall not be charged any more by her, and a perſonal Knowledge 
is not n , ſoit be publickly known, and ſuch publick No- 
tification not be at London, where the Debt was contracted, 
but it is ſufficient if it be where the Parties lived, v/z. in this 


Caſe at Chichefter ; but if the Debt were contracted in ſo ſhort a 
Time 
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Longworth & 
Hackmore, 
Exon, 10 W. 
3. per Holt. 
Salk. MSS. 
Str. 113. 
Salk, 118. 


1 Salk. 118. 


Harris and 
Collins, Tr. 
Þ3 G. 1. 

Str. 127. 8. P. 


Roſs and No- 
el, E. 31 G. 
e 


Time aſter the A , as that it could not be known at Lon-. 
don, the Huſband would be liable. | een 

But if the Huſband turn away the Wife, he ſends Credit with 
her for reaſonable Expences; to which Purpoſe the Caſe of Baltan 
and Prentice, M. 18 G. 2. B. R. is very ſtrong : The Defendant 
and his Wife lodged at the Plaintiff's Houſe, who was a Millener, 
during which Time the furniſhed the Wife with many Things 
without the Privity or Conſent of her Huſband, which however 
he paid for, bat forbad the Plaintiff to truſt his Wife any more: 
About twelve Months after the Defendant turned his Wife out of 
Doors, who went to the Plaintiff, and was by her furniſhed with 
Apparel ſuitable to her Degree ; and for this Debt the Plaintiff 
brought the Action, and had a Verdict; and upon Motion for a 
new Trial it was denied ; for when a Man turns away his Wife, 
he gives her a general Credit, and the Prohibition is gone and ſu- 
perſeded, But if the Wife elope from her Huſband, he ſhall not 
be liable, though the Tradeſman who trufts her has no Notice of 
the Elopement.,—lIt is fufficient for the Huſband to give general 
Notice that Tradeſmen, &c. ſhould not truſt his Wife. Though 
the Huſband and Wife cohabit, yet he may forbid any — 
Tradeſman to truſt her, and ſuch Prohibition to the Tradeſman's 
Servant is ſufficient. | 

Where an ordinary working Man married a Woman of the like 
Condition, and after Cohabitation for ſome Time left her, and 
during his Abſence the Wife worked; an Action being brought 
for her Diet, Lord Ch. Juſt. Hi held, that the Money ſhe earn- 
ed ſhould go to keep her. 

In an Action for Meat found and provided for the Defendant, 
Lord Raymond held that the Plaintiff could not give Evidence of 
Meat found for the Defendant's Wife who lived ſeparate from 
him, but the Plaintiff agreeing not to bring another Action, he 
left it to the Jury. 

But where the Plaintiff declared that the Defendant was in- 
debted for Meat, &c. found by the Plaintiff at the Defendant's 
Requeſt ; and on Evidence it appeared to be found for the Defen- 
dant's Wife at his Requeſt in his Abſence; upon a Cafe reſerved 
it was holden, that a Delivery to the Wife at the Huſband's Re- 
queſt, is in Law a Delivery to the Huſband ; though it was ſaid 
that it would be wrong in the Caſe of a third Perſon. 


Before 


* "WE 
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Before I quit this Point it may be neceſſary to ohſerve that even Manby a 
Cobabitation is only Evidence of an Aſſent of the Huſband, and d * 
therefore in a ſpecial- VerdjQ the Jury ought to find the Aſſent, 
and not the Cohabitation. So they ought to find the Goods ne- 
ceſſary and convenient for the Huſband's Eſtate as well as Degree, 
for a High Degree may have a low Eſtate, nnd: 1 
The Plea of ne ungues accuuple in loyal Matri monie, is good v. Norwood and 
in Dower and Appeal and it pleaded to an Action on the Caſe Stevenſon, | 
for a Debt contracted by the Wife ; on Demurrer the Plaintiff G. 2. K. B. 
will have Judgment, E 

Having ſeen how far the Huſband is liable to pay the Wife's 
Debts, it may not be improper to ſhew how far he may be bene- 
fitted by her Contracts, and he is intitled to whatever ſhe eatns Salk. 114. 
during the Covertur& and therefore he alone muſt bring Aſump- 
ft for Work and Labour done by his Wife, the Promiſe in Law 
being made to him; but if there be an expreſs Promiſe to her, Cr. J. 77: 
they may join. N P ai 103 301 

Where a Woman married a ſecond Huſband, living the firſt; Strutville v. 
and the ſecond not privy: As to what the acquires by her Labqur —. M. 4 
during Cohabitation, the ſecond Huſband will be entitled to it, eren ]. 
as ſhe will be eſteemed a Servant to him, © OR. Str. 38. 
In an Action for Wages earned by the Wife, Lee Ch. Juſt, str. 1094. 
refuſed to let the Wife's Confeſſion of a Receipt of 200. be given 
in Evidence, 20-01 

Caſe upon four ſeveral Promiſes, one of which was upon a pro- Randalph v. 
miſſory Note, to which the Defendant demurred, and the Plain- mw o, P. 
tiff had Judgment ; to the other three Counts he pleaded Nn 
Aſumpfit ; at the Trial the Plaintiff would have reſted his Caſe 
upon the Count for Money lent, and offered the Note in Evi- 
dence ; but Eyre Ch. Juſt. would not allow it, becauſe that would 
be to charge the Defendant twice for the ſame Note ; the Plaintiff 
then would have given Evidence of Goods fold and delivered, 
which was likewiſe reſuſed, it appearing that the Note was given 
— — Wed Ys hn 

wever, in common upon Aſumpfit oney Story and At- 

the Plaintiff may give a — 4 from the Defendant in ys 
Evidence, for the 3 & 4 Ann. c. 9. which enables the Plaintiff 0. 
to declare upon the Note, is only a concurrent Remedy. 

Aſumpfit upon a Note of Hand dated the 10th of September, Hollingworth 
payable two Months after Date, the Memorandum was general of 2 Thewpfon, 


Michaelmas — 
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Carth. 113. 


Morris v. 


Harwood and 


Pugh, Mic. 
2 G. 3. 


J Lev. 150. 
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Mic haelmas Term; and upon Objection taken that the Suit was 
commenced before the Cauſe of Action accrued, the Plaintiff was 
nonſuited ; ſed Quære, for in Proger's Caſe, 2 Sid. 432. on a Trial 
at Bar, where the Declaration in Ejectment laid the Leaſe to be 
dated after the firſt Day of Micbaelmas Term, and the Declaration 
was of the ſame Term, it was holden to be. Matter of Evidence 
when the Bill was filed, for if the Bill was in Fact filed after the 
Day of the ſuppoſed Leaſe, all is well. So in Dobſon and Bell, 
2 Lev. 176, in Trover, the Converſion was laid to be on the firſt 
Day of Eafter Term, and the Declaration was of the ſame Term ; 
Verdict for the Plaintiff and Motion in Arreſt of Judgment; but 
upon making it appear that the Bill was filed, and Declaration 
delivered after the firſt Day of the Term, Judgment was entred 
without any Amendment, for though the Declaration being gene- 
ral relates to the firſt Day of the Term, yet the Bill being filed at 
a Day after, all relates to the filing of the Bill by the Courſe of 
the Court. So in Tatlow or Caſtle v. Bateman, 2 Lev. 13. upon 
like Motion in Trover the Court ſaid, it was well enough if the 
Bill were filed after the Cauſe of Action accrued, for no Action 
can be depending, nor Declaration delivered, until the Defendant 
be in cuſtodia Mareſc. and that is never till Bill filed, and it was 
referred to the Secondary to examine when the Bill was filed, 
Yet in Venables and Daffe in an Action for a malicious Proſecution, 


where the Day of Acquittal was laid to be after Michaelmas Term 


began, and the Memorandum was general of Micbaelmas Term; 
on Motion the Judgment was arreſted ; but there it was not ſhew- 
ed that the Bill was filed after the firſt Day of the Term. 
In Trover the Declaration was of Eaſter Term, which began 
8th April, the Demand was the gth April, but the Plaintiff pro- 
ving that the Writ was not taken out till 2d May, he obtained a 
Verdict; and on a Caſe ſtated the Court held that he ſhould not 
be prevented by the Fiction of Relation from ſhewing the real 
Truth of his Caſe, $4 | | 

At Common Law it was holden that Aſumpſit would lie for 
Rent on an expreſs Promiſe, but not upon an implied Promiſe, 
and ſuch expreſs Promiſe muſt have been made at the ſame Time 
with the Leaſe.—But now, 

By 11 G. 2. c. 19. Where the Agreement is not by Deed, the 
Landlord may bring Caſe for the Uſe and Occupation ; and if in 


Evidence any Parol Demiſe or any Agreement (not being by Deed) 


whereon 
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whereon a certain Rent is reſerved, do appear, the Plaintiff ſhall 
not therefore be nonſuited, but may make Uſe thereof as an Evi- 
dence of the Qgantum of the Damages to be recovered. And by 


the ſame Act, if Tenant for Life die before or on the Day on 


which any Rent was made payable, upon any Leaſe which deter- 
mined on the Death of ſuch Tenant for Life, his Executors may 
in an Action on the Caſe recover the whole, or a Proportion of 
ſuch Rent, according to the Time ſuch Tenant for Life lived of 
the laſt Year, or Quarter of a Year, in which the ſaid Rent was 
growing due, 


An Executor brought an Action for Rent due to his Teſtator Su. 127% 


in his Life-time, and for other Rent due in his own Time, and 


there was another Count on a Quantum meruit for the Rent of ano- 
ther Meſſuage, in which he had not declared as Executor. After 
Judgment by Default and a Writ of Enquiry executed, upon Er- 
ror brought, Judgment was reverſed, becauſe the Demands were 
incompatible ; but perhaps it would have been helped by a Ver- 
dict, becauſe for Rent due in his own Time he need not declare 
as Executor, and therefore if it had been tried, the Judge "ny 
not to have permitted him to prove Rent due to himſelf in his 
own Right. 


In Caſe for Uſe and Occupation of an Houſe by Permiſſion of Lewis an 


the Plaintiff, the Defendant pleaded Ni babuit in Tenementis ; and 
upon Demurrer the Court held it not a good Plea, as it would be 
upon a Leaſe at Common Law, becauſe there an Intereſt is ſuppo- 
ſed to have paſſed from the Leſſor, but here the Court muſt take 
it that there was an expreſs Promiſe, and therefore if the Plaintiff 
had an equitable Title, or no Title at all, yet if the Defendant 
have enjoyed by Permiſſion of the Plaintiff, it is ſufficient, and it 
is not neceſſary for the Plaintiff to ſay it is his Houſe, any more 
2 * Aumpfit for Goods ſold, to ſay they were the Goods of 
e Plaintiff, | 


Wallace, H. 
25G. 2. K. B. 


If a Man declare upon a ſpecial Agreement, and likewiſe upon Wewer . 
a Qyantum meruit, and at the Trial prove a ſpecial Agreement, but Mic. 12 G. 1. 
different from what is laid, he cannot recover on either Count, per Raym. 


not on the firſt becauſe of the Variance, nor on the ſecond becauſe 
there was a ſpecial Agreement. But if he prove a ſpecial Agree- 
ment and the Work done, but not purſuant to ſuch Agreement, 
he ſhall recover upon the Quantum meruit, for otherwiſe he would 


and 


not be able to recover at all: As if in a Quantum meruit for Wark = Keck ' 
8 


e at Oxon, 
1744 
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and Labour, the Plaintiff proved he had built a Houſe for the De- 
fendant, though the Defendant ſhould afterward prove that there 
was a ſpecial Agreement about the Building of it, viz. That it 
ſhould be built at ſuch a Time and in ſuch a Manner, and that 
the Plaintiff had not performed the Agreement, yet the Plaintiff 
would recover upon the Quantum meruit, though doubtleſs fuch 
Proof on the Part of the Defendant might be proper to leſſen the 
Quantum of the Damages. And perhaps in the firſt Caſe put, the 
Plaintiff ought to have been ſuffered to recover, if there had been 

Gordon and 'a Count on an Indebitatus Afſumpſit ; for though an Indebitatus 

Martin, Fig: Aſumhſit will not lie upon a ſpecial Agreement till the Terms of 
it are performed; yet when that is done it raiſes a Duty, for which 
a general Indebitatus Aſumpfit will lie. 

Upon an Aſumpfit againſt an Executor or Adminiſtrator, the 
Plaintiff muſt prove his Debt, though the Defendant have pleaded 
Plene adminiſiravit; for by that Plea, though a Debt be admitted 
| yet the Quantum is not; and therefore it differs from Debt in 

1 Show. 81. which the Plea of Plene admini/travit is an Admiſſion of the Debt, 
| and therefore it need not be proved. | 

Welbourns The Plaintiff cannot upon this Iſſue give in Evidence a Copy 
bury, per of an Inventory delivered by the Defendant to the Spiritual Court, 
Eyre Ch. J. unleſs it be ſigned by him, though it be ſigned by the = emu 


Balk. 296. 


2 G. 1. but he may give Evidence by Witneſſes, that the Defendant had 


Aſſets, or if he give an Inventory in Evidence, he may ſhew the 
1 Barnes 240. Goods were under-valued, (Note, a Leaſehold Eſtate not fold is 
Cr. J. 58. Aﬀets ad valorem : And Aﬀets'in Ireland'are Aſſets here.) If in 
mo _ io the Inventory produced, the Article concerning Debts did not diſ- 
6. 2. Miad. tinguiſh between ſperate and deſperate, it would be ſufficient to 
_ Hardw. charge the Executor with the whole prima facie as Aſſets, and 
* put it upon him to prove any of them deſperate, as if the Article 
were, Item for Debts due and owing, which I admit myſelf to 
be charged with when recovered or received.” | 
Balk. 296. And in the Caſe of ſperate Debts, the Executor may diſcharge 
himſelf by ſhewing a Demand and Refuſal. | 
Co. L. 283, If Aſſets be proved in his Hands, the Defendant the Executor 
may- give in Evidence that he has paid Debts to the Value, and 
need not plead it. So he may give in Evidence a Retainer for his 
Sympſon and Own Debt, or that the Inteſtate before Marriage with the Defen- 
Treſler in dant gave a Bond to J. S. conditioned to leave the Defendant 500/. 
per Ve and that the retained to ſatisfy this Obligation, So if Admini- 
KD ſtration 
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ſtration be to a Creditor, and. after repealed at the Suit of 
the next of Kin, the. Creditor may retain againſt the rightful Ad- 
miniſtrator 3 for where Adminiſtration is granted to a wrong Per- 
ſon it is only voidable, but if it be granted in a wrong Dioceſe it 
is void, and in ſuch Caſe there could be no Retainer. 
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Note; If a Man have bona natabilia in ſeveral Dioceſes of the gk. 39. 


ſame Province, there muſt be a prerogative Adminiſtration, if in 
two of Canterbury and two of York, there muſt be two prerogative 
Adminiſtrations, and if in one Dioceſe of each Province, each 
Biſhop mult grant one. 

The Executor, on the Plea of Plene adminiſtravit, cannot give 
in Evidence Debts of a higher Nature ſubſiſting, but muſt plead 
them; it will not be improper therefore in this Place to conſider 


how they ought to be pleaded. Where the Days of Payment in Bank of Eng- 
the Condition of a Bond are paſt, the Penalty is the Debt, and lar, 9 0. 
therefore the ancient Method of pleading them was to plead them 2. 


ſingly, and ſet forth the Penalty only ; but the common Way now 
is to ſet forth the Condition likewiſe. But where the Days of 
Payment were not incurred at the Death of the Teſtator, the Ex- 
ecutor can only plead the Sum in the Condition, becauſe he may 
deliver himſelf — the Penalty by performing it; and if he refuſe 
or neglect to do it, it will be a Deuaſtauit. But where the Day 
of Payment is paſt, though the Executor ſet out the Condition in 
his Plea, yet he ſhall cover Aſſets to the Amount of the Penalty, 
unleſs the Plaintiff reply per fraudem, and on Iſſue joined thereon 
| prove that the Obligee offered to take a leſs Sum than the Penalty, 
and not more than the Executor had to pay. If the Teſtator ac- 
knowledge a Recognizance, or enter into a Statute with Condition 
for the Payment of a leſs Sum at a future Day, it will be a-Bar to 
Debts of an inferier Kind, though the Day of Payment be not 
yet incurred, becauſe it is a preſent Duty, and is on Record, on 
which Execution may be taken out without further Suit ; but a 
Debt due by Obligation is only a Choſe in Action and recoverable 
by Law, and not a preſent Duty as the other is. 


If the Executor plead 20 Judgments, he confeſſes Aſſets for Ca. k. B. 


above 19, and yet at his Peril he muſt plead all the Judgments, MY 318. 


for other wiſe if the Creditor pray judgment of Aſſets quando acci- 
Fa ens ſhall nat be allowed for thoſe not pleaded ; and if he 
pou five Judgments, and one be falſe or fraudulent and ſo found, 
is ſaddled with the whole New ; ſo if any one be ill-pleaded 7 

by n 
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Cr. J. 35. An Executor pleaded, that his Teſtator had entred into a Sta- 
| tute which remained in Force and not paid ; upon Demurrer be- 
cauſe not averred to be for a juſt Debt, the Court held the Plea 
good, for that it ſhould be intended to be for a juſt Debt, and he 

who will take Advantage of the contrary ought to ſhew it. 

Salk. 312. If a Judgment being pleaded, and per fraudem replied, and 
Iſſue taken thereupon, by Evidence it appear the Debtee was wil- 
ling to take leſs than is recovered, it is Evidence of Fraud, unleſs 
the Executor ſhew that he had not Aſſets to pay the ſame. 

Mary Ship- Where upon the Iſſue of Plene adminiſtravit a Verdict is found, 

ley's Caſe, 8 that the Defendant has Aſſets to Part of the Debt; yet Judgment 

Co. 231. ſhall be entred for the whole Debt, but the f non Ec. de bonis pro- 

Bank of Eng- priis ought to be as to the Coſts only, and Execution ought to be 
land and Mor- taken out only for ſo much of the Debt, for which the Defendant 

e by the Verdict found to have Aſſets. 

Ca. K. B. If an Executor ſuffer Judgment by Default, it is a Confeſſion 

33 of Aſſets ſufficient to pay the Debt, and therefore the Sheriff may 

return a Devaſtavit to a Fi. Fa. if he cannot find Goods of the Teſ- 
tator; and if the Executor do not plead ſuch Judgment, and Nu. 
Aſſets ultra to another Action, but admit Judgment to go by De- 
fault, it is a Confeſſion of Aſſets as to that likewiſe. 

Hob. 178. But a Cognovit actionem is not a Confeſſion of Aſſets. 

Yelv. 20. Judgment againſt B. in C. B. who after Judgment enters into a 
Statute and dies, his Adminiſtrator brings Error on the Judgment, 
which is affirmed, and upon a Sci. Fa. to have Execution pleads 
Payment of the Statute, and Nul Aſſets ultra; and it was holden 
a good Plea ; for at the Time of the Execution of the Statute he 
could not plead the Judgment in Bar, and therefore Payment of 
the Statute was no Devaſtavir. 

Ayliff and The Sheriff to a Sci. Fu. having returned that the Defendant the 

Aylif, : Executor had waſted, he appeared at the Return of the Writ and 

pleaded Plene adminiſtravit and traverſed the waſting: On Iſſue 
Ante. thereon, The Inventory exhibited by the Defendant in the Eccle- 
ſiaſtical Court was allowed to be Evidence ſufficient to put the Ex- 
ecutor to ſhew how he had diſpoſed of the Goods and Money 
mentioned therein. 
In Strictneſs no Funeral Expences are allowed againſt a Credi- 
tor, except for the Coffin, Ringing the Bell, Parſon, Clerk, and 
Bearer's Fees, but not for the Pall or Ornaments . 
The uſual Method is to allow 51. | 


Upon 
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Upon the Plea of Ne ungues Executor Evidence may be given, Ler. 236. 
that the Seal of the Ordinary is forged, or the Adminiſtration re- 
pealed, or that there were bona notabilia, for they confeſs and 
avoid the Seal; but Evidence that another Perſon is Executor, or 
that the Teſtator was non campos, or that the Will was forged, 
cannot be given, for that would be to falſify the Proceedings of 
the Ordinary wherein he was Judge. | 

If it be alledged that a ſimple Contract Debt is paid, the very 
Debt ought to be proved as well as the Payment. So if an Execu- Show. 81, 
tor plead Plene 3 to an Action upon a Bond, he muſt 
prove the Debts paid to be on Bonds ſealed and delivered. But in 
an Action for a ſimple Contract Debt on the like Plea, Proof of 
Payment is ſufficient, for if no Bond, it is a good Adminiſtration. 

Note; In ſuch Caſe the Creditor may prove his Bond, and the 1 Raym. 745. 
Debt due upon it and the Payment of it. 
If an Executor plead Plene adminiſtravit, and thereupon Iſſue Arnold and 
is joined, the Defendant has admitted himſelf Executor, and G. hn 
therefore cannot ſhew that he only acted as Agent for the Execu- Eyre Ch. J. 
tor, for then he ſhould have pleaded Ne unques Executor. But if 
he give in Evidence a Retainer, the Plaintiff cannot object that as 
Executor de ſon tort he cannot retain, without ſhewing the Will 
and who are rightful Executors. 

If a Man bring an Action againſt an Executor de ſon tort he Velr. 137. 
muſt declare againſt him as Executor of the laſt Will and Teſta- 
ment; therefore if Defendant plead a Retainer he ought to ſhew Atkinſon and 
that the Teſtator made him Executor; and it is not enough to ſay Rewion, . 
that the Teſtator made his Will, and that he ſuſcepto ſuper ſe onere C © 
Teftamenti paid divers Debts, and retained for a Debt of his own. 
If he fo plead, the Plaintiff may either demur for this Cauſe, or 
reply that he is Executor de ſon tort. But in ſuch Caſe the Defen- Str. 1106. 
dant may rejoin, that puis darrein Continuance Letters of Admini- Andr. 33% 
{tration have been granted to him, for ſuch Adminiſtration will | 
legitimate all intermediate Acts, and juſtify a Retainer, 

Executors are no further chargeable than they have Aſſets, un- 
leſs they make themſelves ſo by their own Act, as by pleading a 
falſe Plea, i. e. ſuch a Plea as will be a perpetual Bar to the Plain- 
tiff, and which of their own Knowledge — know to be falſe ; 
as Ne Executor, or a Releaſe to himſelf. But if he plead a BR. A. 93:. 
former Judgment had againſt him by another Perſon, and Nil 


ultra, 


* 
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1 Sid. 226. 


1 Sid. 432. 


1 Mod. 174. 


Per Holt Ch. 
J. Paſc. 4 An. 


Salk. 86. 
1 Show. 338, 
on 3 Jac. 1. 


1 Barnes 28, 


1 Raym. 735. 


At Salop, 
1744 


clared upon was to ſell the Plaintiff all his merchandizable Skins, 


An Intraduction to the Lau 


ultra, and the r and it be ſo found, yet 
the Judgment ſhall only be de bonis Teſtataris. 15 

If an Executor plead Plene adminiſiravit, and the Plaintiff re- 
ply Aﬀets al temps del Original, viz. ſuch a Day, and thereupon _ 
Iſſue is joined; the Plaintiff need not give in Evidence a Copy of 
the Original or Bill, to prove the Time of its being taken out, be- 
cauſe the Defendant admits it by his Rejoinder. But if the Plain- 
tiff lay his Bill to be exhibited on the firſt Day of the Term, and 
in Fact it was exhibited afterward, the Defendant ſhall have Ad- 
vantage thereof on the Evidence, ſo that he ſhall not be bound for 
what he paid before. . 

On Plene adminifirauit he may give in Evidence, that he was 
but Executor durante minoritate, that he paid ſuch Debts and 
Legacies, and that he had delivered over the Reſidue of the Teſta- 
tor's perſonal Eſtate to the Infant when he came of Age, for his 
Power then ceaſes, and the new Executor is liable to all Actions. 
But he will be anſwerable for as much as he has waſted, and the 
new Executor has his Remedy againſt him; but Quere Whether 
he is liable to other Mens Suits? in 1 Mod. 175. it is ſaid he is 
not, but in 6 Co. Packman's Caſe and Latch 160. it is ſaid he is, 
and that ſeems the moſt reaſonable Determination. 

If an Executor compound with the Creditors, and after at the 
Suit of any of them plead Plene adminiſtrauit, Proof of the Com- 
poſition would be concluſive Proof of Aſſets, and the Court would 
not ſuffer him to give Evidence of no Aſſets. | 

By 2 G. 2. c. 23. No Attorney ſhall maintain any Action for 
Fees until one Month after he ſhall have delivered a Bill written in 
a common legible Hand, and in the Engiib Tongue (except Law 
Terms and Names of Writs) and in Words at Length (except 
Times and Sums) ſubſcribed with his proper Hand. It has been 
holden, 1.. That this A& may be given in Evidence on the gene- 
ral Iſſue. 2. That it does not extend to the Executor of an At- 
torney. 3. Nor to Buſineſs done in Conveyancing. 

The Court will upon Motion ſtay Proceedings till the Plaintiff 
has delivered a Bill. 

In a ſpecial Afumpfit the Plaintiff muſt prove his Declaration 
expreſsly as laid, therefore if the Argreement be to deliver mer- 
chandizable Corn, Proof of an Agreement to deliver good Corn 
of the ſecond Sort is not ſufficient : So where the Agreement de- 


and 
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and the Agreement produced by the Plaintiff and ſigned by the 
Defendant was ſo, yet the Agreement of the ſame Date entred in 
the Defendant's Book and figned by the Plaintiff, being to ſell all 
his merchandizable Calves Skins, the Plaintiff was nonſuited. | 

The Plaintiff declared upon a Promiſe to pay ſo much Money D of Rut- 
upon the Plaintiff's transferring ſo much'South-Sea Stock; at the Hodgies, P. 
Trial the Note produced appeared to be to pay on a Transfer to 12 G. 1. per 
the Defendant or his Order; and this was holden to be a Variance, Raym. Ch. ]. 
and the Plaintiff nonſuited. So where the Contract declared on Payne and 
was to deliver Stock on the 22d of Azguft, and upon the Trial __ 1 19 
the Entry in the Broker's Book was a Contract for the opening 
though it was proved to be notorious that the Books were to open 
the z ad, and the Broker ſwore he took the 22d of Auguſt and the 
Opening to be convertible Terms. — But theſe ſeem rather to be 
Caſes founded on the Times to get rid of South-Sea Contracts, than 
to be relied on as Precedents in other Caſes. 

A mere voluntary Curteſy will not have a Conſideration to up- Hob. 105. 
hold an , but if ſuch Curteſy were moved by a Requeſt Cr. J 18. 
of the Party, that gives an Aſiumpſit; and therefore if the Plain- 
tiff declare, That Whereas the Defendant had feloniouſly flain A. 
he required the Plaintiff to labour and do his Endeavour to obtain 
the King's Pardon ; whereupon the Plaintiff did do his Endeavour, 

12. in riding, &c. and afterward in Confideration of the Pre- 
miſſes the Defendant did promiſe to pay the Plaintiff 1000. it will 
be good : And Note, in ſuch Caſe, if the Plaintiff could prove no 

iding, yet any other effectual Endeavours according to the Re- 
queſt would ſerve ; and if the Conſideration were future, that he 
would endeavour, fo that the Plaintiff muſt lay his Endeavour ex- 

ſsly, and the Defendant would not deny the Promiſe, but the 

ndeavour, he muſt traverſe the Endeavour in the general, and 
not the Riding in the ſpecial. And this leads me to take Notice 
of a Diſtinction between Promiſes upon a Conſideration executed 
and executory, ? | | 
In the Caſe of a Conſideration executed the Defendant cannot ibid. 
traverſe the Conſideration by itſelf, becauſe it is incorporated and 
coupled with the Promiſe, and if it were not then in acted, 
it is Nudum pactum. But if it be executory, the Plaintiff cannot 
bring his Action till the Conſideration eee. and if in Truth 
the Promiſe were made and the Conſideration not performed, the 
Defendant muſt traverſe the Performance, and not the 1 
2 cauſe 


Yelv. 107. 


Or, J- 187; 


G. E. 79. 


becauſe they are diſtin& in Fact. And therefore the Plaintiff, 
when he alledges Perſormance, ought to allege a Place where, and 
if he do not, the Defendant may demur for Want of a Venue. 

If the Conſideration be illegal it will not uphold an ; 
as where the Defendant in Conſideration of 20s. aſſumed to pay 
40s. if he did not beat J. S. out of ſuch a Cloſe. - But the Act to 
be done muſt appear unlawful at the Time, otherwiſe the Promiſe 
will not be void. As if A. bring B. to an Inn, and affirming to 
the Hoſt that he has arreſted B. by Virtue of a Commiſſion of Re- 
bellion, in Conſideration that the Hoſt will keep B. as a Priſoner 
for one Night, promiſe to ſave him harmleſs ; if B. recover againſt 
the Hoſt for falſe Impriſonment, the Hoſt may have an Action on 
that Promiſe againſt 4.—But where B. in Conſideration that the 
Gaoler would permit A. his Priſoner to go at large, promiſed the 
Gaoler to pay the Debt and fave him harmleſs ; it was holden a 
void Promiſe, Vide to the ſame Purpoſe Webb and Biſhop, ante, 
and the Caſes there cited. | 

Where the Action is brought upon mutual Promiſes, it is ne- 
ceſſary to ſhew they were both made at the fame Time, elſe it will 
be Nudum pactum; and though the Promiſſes be mutual, yet if 


one Thing be the Conſideration of the other, a Performance is 


neceſſary to be averred, unleſs a certain Day be appointed for it ; 
and therefore where A. had given B. a Note for ſo much Money 


fix Months after the Bargain, B. transferring the.Stock,' and B, at 


the ſame Time had given a Note to A. to transfer the Stock, A. 
paying, &c. B. brought an Action, and upon Non aſſumpfit, 
Holt Ch. Juſt. at Guilaball, obliged the Plaintiff to prove either a 
Transfer, or a Tender and Refuſal, within the ſix Months; and 
ſaid that if A. had brought an Action againſt B. for not transfer- 
ring, he muſt have proved a Payment or a Tender. 

Where in an Aſumpfit two Conſiderations are alledged, the one 
good and ſufficient, the other idle and vain ; if that which is good 
be proved it ſufficeth : And although he fail in the Proof of the 
other, it is not material, becauſe it was in vain to alledge it; but 
if both be good, both muſt be proved. 

Though the Promiſe alledged be proved, yet if it appear to be 
made on a different Conſideration than is mentioned in the Plain- 
tiff's Declaration, it is not ſufficient, or if it were made on the 


| Conſideration alledged, and ſome other Thing beſide. 


Ex 


. 


it is a void Promiſe, for B. may immediately determine his Will. 
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Ex nude pile non oritur aftio, and therefore if 4. in, Confider- k. A. 23 
ation that B. will make an Eſtate at Will to him, 'promiſe to pay, : 


Io Afumpſit the Plaintiff declared, that he had delivered Goods Cum. 39. 


to the Defendant, which he promiſed to diſpoſe of and to give the 
Plaintiff an- Account, &c. the Defendant pleaded in Abatement, 
that he was Bailiff to the Plaintiff to merchandize the faid Goods, 
and that he ought to bring Account; and upon Demurrer it was 
_ adjudged that here being an expreſs Promiſe to account, Aſumpfit 
will lie as well as Account, and that where ever one acts as my 
Bailiff he promiſes to render an Account. However, upon that 
Occaſion, Halt Ch. Juſt. told the Plaintiff, that when it came to 
be tried, he would not ſuffer him to give all the Account in Evi- 
dence, or to enter into the Particulars thereof, but that he ſhould 
direct his Proof only as to the Damages which he had ſuſtained 


for not accounting according to his Promiſe. In ſuch Caſes where Sulk. g. 


Indebitatus Aſſumpfit is brought for Money received ad computan- 
dum, it is neceſſary to prove a Mikapplication or Breach of Truſt, 
for if a Man receive Money to a ſpecial Purpoſe, it is not to be de- 
manded of the Party as a Duty, till he have neglected it or refuſed 
to apply it according to the Truſt, and ſuch Miſapplieation or 
Breach of Truſt ought regularly to be laid in the Declaration, but 
the Want of it will be aided by a Verdict, , 


Where the Defendant has no Way to come at the Knowledge Raym. 1128. 


of the, Performance of the Conſideration ; the Plaintiff ought to % 


give Notice of it ; otherwiſe where there is a Perſon named, to 
whom the. Defendant may refort and imform himſelf ; as if the 
Promiſe be to pay as much as J. S. paid, quia conſlat de perſona 
the Plaintiff is not bound to give Notice; otherwiſe if the Promiſe 
be to pay to the Plaintiff as much as he ſhall have of any other. 
By 21 Fac. 1. c. 16. This Action muſt be brought within fix 
Years after the Cauſe of Action accrued ; but if the Defendant 
would take Advantage of the Statute, it is neceſſary for him to 
plead it, for he will not be permitted to give it in Evidence on the 
general Iſſue. 


fthe Defendant plead Non aſumpft inf ex e js ſufficient « ven 151, 


for the Plaintift to prove a Pr to pay within fix Years with- 
out any other Confideration, for the Plea admits a Cauſe of Action 


before the ſix Years. So if the Defendant ſay © Prove it due Heyling 
* an I will pay it,” * Debt is * 


0 L k. 


432. 
51. 


and 
per 
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Salk. 29. 8. C. ſufficient; but a bare Acknowledgment of the Debt, or of the 
N Heyn 41. Delivery of the Goods after the fix Vearg, is not in Itſelf a new 
- Promiſe, though it is Evidence of one, as a Non-delivery on De- 
mand is not a Converſion in itſelf, yet is good Evidence of a Con- 
Owen an Verſion. But in an Action by an Executor for Money had and re- 
Wolley, Sa- ceived to the Uſe of his Teſtatrix, where upon this Iſſue the De- 
0b, 751. fendant was proved to ſay, I acknowledge the Receipt of the 
Money, but the Teſtatrix gave it to me;“ Mr. Baron Clive 
directed the Jury to find for the Defendant: For ſuch an Acknow- 
ledgment could not amount to a Promiſe to pay, when he inſiſ- 
n I they plead N * hs 
2 Vent. 151. If there be ſeveral Defendants, and t on W erunt 
7% modern fr a.ſex Anuos, Proof of a Promiſe by one within fix Years is not 
Oſman ans ſufficient to charge him, for the Action is joint. If the Defendant 
Bowley, H. plead Non afſumpfit infra Jex Annos ante diem impetrationts brevis, 
Ig Per and the Plaintiff reply Quad aſſumpfit infra ſex Annas, viz. ſuch a 
9 Day: Upon Evidence the Plaintiff is not obliged to prove the ta- 
king out the Original, becauſe there is a particular Day mentioned 
in the Replication; but if no particular Day be named, the Plain- 
tiff muſt /prove the taking out the Original, —There ſeems but very 
little Foundation for this Diſtinction; for though a particular Day 
be named in the Replication, yet the Plaintiff is not bound to prove 
a Promiſe on that — bs . | es % 
Green v. If an Executor bring A 1 on a Promiſe made to his Teſta- 
Crane, H. 5 tor, and the Defendant plead that he made no Promiſe to the Teſ- 
3 tator within ſix Years; if Iſſue be joined thereon, a Promiſe to 
the Executor within fix Years will not maintain the Action. 
Cawer «ns If an Executor take out proper Proceſs within a Year after the 
James, Tr. Death of his Teſtator, if the fix Years were not lapſed before the 
15 G. a. CB. Death of the Teſtator, though they be lapſed within that Year, 
yet it will be fufficient to take it out of 21 Jac. I. c. 16. by the 
Equity of Se. 4. a * 
So if an Executor bring Aſump/it, but die before Judgment, and 
the fix Years run, his Executor may notwithſtanding bring a freſh 
Action, ſo as he bring it in a reaſonable Time, which is to be di- 
cuſſed at the Diſcretion of the Juſtices upon the Circumſtances of 
Fig. 81, the Caſe. And Note; though 4/umpfit be not within the Letter 
of the Proviſo of 21 Fac. 1. which excepts Perſons beyond Seas, 
yet it is within the Equity af it; therefore where the Plaintiff re- 
plied to the Plea of Non aſſumpſit infra ſex Annos, that he —_ 


Fitzg. 289. 


yoad Sea till ſuch a Time, after which he brought the Action at 3 
ſuch 2 Day, it will be good. But the Plaintiff would not have , Show. 98. 
been excuſed by the Detendant being beyond Sea before the Sta- 
tute of the 4 &. . INE Rt 

- Aſump/it in Conſideration that the Plaintiff at the Defendant's gk. 422. 
Requeſt would receive A. and B. ut Haſpites and diet them, the 
Defendant promiſed to pay. The Defendant pleaded Nen aſſump- 
/it infra ſex Auna, and on Demurrer it was holden to be no Plea, 
for it js not material when the Promiſe was made if the Cauſe of 
Action be within ſix Years, therefore the Plea ought to have been 
Attto non accrevit infra ſex Annos. Lp 

If an Action be properly commenced in an inferior Court with- Cawer ard 
in the ſix Years, and the Defendant remove it by Ha. Cor. to the James, Tr. 
K. B. the Statute will be no Bar though the ſix Years be elapſed . 
before the Removal. And Note, a Capias is good without an letcalf and 
Original, as well as a Latitat without a Bill of Middleſex. And Burrows, M. 
a Latitat ſued in the Vacation will by Fiction of Law fave the {+ eg, 
Limitation of Time, unleſs the Defendant in his Rejoinder ſet out whitely, E. 
the very Day on which the Latitat iſſued.— If the Plaintiff would 1750, K. B. 
take Advantage of ſuch Proceſs, he muſt ſhew that he has conti- ' . 43+: 
nued the Writ to the Time of the Action brought, and muſt ſet 
forth that the firſt Writ was returned : For if the Defendant plead 
Non aſſumpfit infra ſex Annos ante exhibitionem billz, and Iſſue be 
taken thereupon, he cannot give the Latitat in Evidence; for a 
Latitat may either be the Commencement of the Action, or only 
Proceſs to bring the Defendant into Court ; and as Proceſs it may 
be ſued out before the Cauſe of Action accrues: As where the Wood ans 
Defendant pleaded a Tender before exhibiting the Bill, the Plain- Newton, Tr. 
tiff replied a Latitat ſued out before, the Defendant rejoined Nen 9 © . 
aſſumpſit before ſuing out the Latitat, and on Demurrer had Judg- 
ment, 

In an DIndebitatus „t on a Promiſe to pay on Demand, C. k. B. 
the Defendant pleaded Non aſſumpſit infra ſex Annos, the Plaintiff 44+ 
demurred becauſe the Plea ſhould have been, that there had been 
no Demand within fix Years, or Non A infra ſex Annos after 
Demand. But the Court held that an tatus Aſſumpfit ſhews 
a Debt due at the Time of the Promiſe, and therefore the Plea 
good; but if the Promiſe had been of a collateral Thing which 
would create no Debt till Demand, it might be otherwiſe, In 
ſuch Caſe the Plea is quod Afio non accrevit infra ſex Annes, ierce, 

| T 2 | Where 4 G. 1. 
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t Saund. 33. Where a mere Duty is promiſed to be paid on Requeſt, as in 
r. 88. 8. P. Confideration of 100. lent to the Defendant, he promiſed to pay it 
on Requeſt, there no actual Requeſt is neceſſary, but the bringing 
the Action is itſelf a ſufficient Demand. But it is otherwiſe on a 
Promiſe to pay a collateral Sum on Requeſt ; as where the De- 
fendant promiſed to pay 40/1. on Requeſt if he did not perform an 
Cr. J. 523. Award, there an actual Requeſt is neceſſary, and muſt be ſet forth 
in the Declaration, and ſ#prus requifitus will not ſerve. 

The Defendant may in this Action (whether it be a general or 
ſpecial Aſumpſit) upon the Plea of Non afſumpfit which is the ge- 
neral Iſſue, (for if the Defendant plead Not Guilty the Plaintiff 
Sid. 236, may demur, though if Iſſue be joined thereon and a Verdict for 

the Plaintiff, it cannot be moved in Arreſt of Judgment) give in 
Evidence any Thing which proves nothing due, as the Delivery of 

Salk, 140, Corn or any other Thing in Satisfaction, or a Releaſe; ſo he may 
give in Evidence Performance. And though in Fitz and Free- 

fone, 1 Mod. 210. a Diſtinction is taken between a general and 

ſpecial Aſumpſit, and it is ſaid that in the laſt Caſe Payment or 

any other legal Diſcharge muſt be pleaded, yet that Diſtinction is 

Fer Holt, Fl. not Law; but in both Caſes the Defendant is allowed to give in 
uss. Evidence any Thing that will diſcharge the Debt, ſo he may give 
Ld. Bernard in Evidence an uſurious Contract, becauſe that makes it a void 


. Saul, II. 
8 G. 1. Oct. Promiſe. 


Str. 85. 

: Lev 144. Note; That a Promiſe before it is broken may be diſcharged 
Ca K. B. by parol Agreement: But after it is broken it cannot be diſcharged 

$38, 9 ao Deed by any new Agreement, without Satisfaction. 
So he may give in Evidence on the general Iflue, that he was 
Gilb. Hiſt. of an Inſant at the Time of making the Promiſe, For the Gift of 
C. B. 53. the Action is the Fraud and Deluſion that the Defendant has offer- 
ed the Plaintiff in not performing his Promiſe, and therefore 
whatever goes to ſhew there was no Contract, or that it was per- 
formed or releaſed, or that there was no Conſideration, goes to the 
Giſt of the Action, becauſe there could be no Deluſion or Fraud 
Legliſe azd to the Plaintiff at the Time of the Action brought. So he may 
Champante, pive in Evidence that the Plaintiff has a Partner, for then it would 
not be the ſame Contract; or that the Promiſe was made by him 
Seger and and another jointly ; though in Regard to this there has been ſome 
Randal, Mic. Latitude of late in the Conduct of moſt Judges, who will not non- 
ue, ſuit a Plaintiff on ſuch Evidence, unleſs it appear clearly that the 
Plaintiff knew there were more Partners than he has brought his 
| Action 


1 Lev. 142. 
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Action againſt, for he gave Credit only to ſuch, and therefore the 
Law may well raiſe an Aſumpſit in them only. Some learned 
Perſons have been of Opinion, that a Defendant ſhall not take 
Advantage of this but by Plea only; however, it has never been 
judicially ſo determined ; though much may be ſaid in Support of 
ſuch Opinion; and it certainly would be ſo in Covenant. | 

Matters of Law that do not go to the Gift of the Action, but to 
the Diſcharge of it, are to be pleaded, as the Statute of Limitations. 
So if a leſs Sum be paid before the Time, becauſe that is not a 
Performance which deſtroys the Being of a Promiſe, but a colla- , ;., 81. 
teral Agreement that ſupplies the Performance of it : But ſuch 
Evidence may be given in Mitigation of Damages. 5 

In Indebitatus Aſſumpfit for Goods ſold, the Defendant pleaded Knight 24 
Non ſump „and gave in Evidence that he became inſolvent, and Cox, per 
that the Plaintiff and his other Creditors ſigned a Letter of Licence C. J. n S6, 
to authorize him to recover Monies due to him, and after that ſex 1632. 
having Notice of all that he had recovered divided it, and by 
Agreement took - 4.5. in the Pound, and the Plaintiff and other 
Creditors ſigned a general Releaſe to the Defendant ; the Plainti 
pretended that the Defendant gave him a Ngte promiſing to pay 
the intire Debt, if he would ſign the Releaſe, and produced the 
Note. But it was holden that the Releaſe was good Evidence for 
the Defendant on the Non aſſump/it in this Action, and that the 
Plaintiff ought to declare ſpecially upon the ſpecial Promiſe. 

Proof that the Plaintiff was a Bankrupt at the Time of the Hopkins aud 
Work and Labour done, would be ſufficient to nonſuit hm. G. 

| C. B. 

If A. give a Letter of Attorney to B. to receive Money from Ca. K. B. 
C. and after bring an Action againſt C. C. cannot give in Evidence 109. 
(otherwiſe than in Mitigation of Damages) that * has paid tte 
Money to B. ſince the Action brought, for the bringing the Ac- 
tion is a Revocation of the Letter of Attorney. | 

A. being indebted to B. indorſed a Bill of Exchange to him, and Salk. 124. 
afterward on Aſumpft brought againſt him by B. gave it in Evi- 

_ dence, and that it had laid ſo long in his Hands after it was made 
payable ; but this was diſallowed, becauſe a Bill ſhall never go in 
Diſ e of a precedent Debt, except it be ſo agreed ; though Griffith ad 
not applying for Payment in a reaſonable Time, ſcems fit to be j2% — 
kft to the Jury as Evidence of ſuch Agreement. per Treby, 


Poſt. 


Ch. J. OR. 
Str. 2. Andr, 
B. 190. S. P. 


142 
Aldſworth's 


Caſe, Reading 
1740. 


Salk. 279; 
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B. brought an Action for Money had and received againſt A. 
and gave in Evidence the Payment of 20 Guineas to the Secretary 
of a foreign Miniſter for a written Protection for B. and likewiſe 
his Journies and Expences in getting it. Mr. Baron Clarke direc- 
ted the Jury, that in Caſe they believed the Application for this 
Protection to be by the Order of the Plaintiff on his-own Motion, 
to allow thefe Sums in the Account, but if they thought the Ad- 
vice to get ſuch Protection came from the Defendant, then to allow 
him nothing; and accordingly the Jury, who knew the Defen- 
dant to be an artful defigning Fellow, and the Plaintiff an ignorant 
young Man, who had been drawn into the Difficulties he was un- 
der by the Defendant who acted as an Attorney for him, gave a 
Verdict for the Plaintiff without allowing the Defendant any Thing 
on that Account. 


One lends an Infant Money, who employs it in paying for 


' Neceffaries, the Infant is not liable; for it is upon the lendi 


Ca. K. B. 
197. 


Cr. J. 494. 


that the Contract muſt ariſe, and the Infant's applying the Money 
afterward for Neceſſaries, will not by Matter ex poft facto intitle 
the Plaintiff to an Action; but perhaps if the Plaintiff prove that 
the Money was lent to buy Neceſſaries with, and that it was laid 
out accordingly, he wonld be intitled to a Verdict. 

Aſumpfit tor Goods ſold, the Defendant pleaded Non-age, the 
Plaintiff replied they were pro neceſſarto vitlu et apparatu ad manu 
tentionem fimibe fue ; the Defendant rejoined that he kept a Mer- 
cers Shop at Shrewſbury, and bought thoſe Wares to ſell again, 
and traverſed that he bought them pro neceſſario, &c. and Demur- 
rer thereupon ; and per Cur' : This buying for the Maintenance of 
his Trade, though he gain thereby his Living, ſhall not bind 
him, for an Infant ſhall not be bonnd by his Bargain for any 
Thing but for his Neceſſity, v/z. Diet and Apparel or neceſſary 


Learning. But Mr. Baron Clarke in ſuch an Action before him, 


Str. 1083. 


where the Defendant gave his Non-age in Evidence, it appearing 
he had been ſet up in a Farm, and bonght the Sheep of the Plain- 
tiff in the Way of farming, directed the Jury to give a Verdict for 
the Plaintiff, and ſaid he thought the Law ought not to put it in 
the Power of Infants to impoſe upon the reſt of the World. And 
the Scotch Law is agreeable to this Determination, Vide Erſtine's 
Principles, J. 1. fit. 7./.21. However, in the Cafe of Vywall and 
Champion at Guildhall, Lee Ch. Juſt. would not ſuffer the Plaintiff 
to recover for Tobacco ſent to the Defendant, who ſet up a Shop 

in 
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r to be an Infant; ſor the Law will 
not ſuffer him to trade which may be his undoing. 

Lord Bacon in his Maxims to illuſtrate, his eighteenth Rule, 

% Perſona conjuntts equiparatur intereſſe proprio,” ſays, that if one 
under Age contract for the nurſing of his lawful Child, the Con- 
tract is good, and ſhall not be avoided by Infancy. 

So opts for — is 2 e for him, bu Str. 168, 
if provided only in iage, he is not chargeable, 
nag ſhe uſe them after. 

But though a Promiſe by an Infant will not bind him unleſs for 
Neceſſaries, yet he ſhall take Advantage of any Promiſe made to 
him, although the Conſideration for ſuch Promiſe were the In- 
fant's Promiſe ; as in the Caſe of Holt and Ward, where the Plain- St. 937. 
tiff an Infant recovered in an Action on mutual Promiſes of Mar- 
riage. 

And Note; If Goods not Neceſſaries be delivered to an Infant, Str. 690, 
_ full Age he ratify the Contract by a Promiſe to pay, bels 

un 

An Infant bought a Chariot and Horſes, and within Age gave A Capper and 
Bond for the Money, and afterward at full Age promiſed to pay. Pine, 
In an Action of Aſumpfit this Matter was found ſpecially, and . B. R. 
the Court were of Opinion that the Contract was ſo extinguiſhed 
by giving the Bond that it did not remain ſo as to be a Conſidera- 
tion for this Promiſe at full Age, and gave Judgment for the De- 
fendant. 

As it is very common in Aſump mpfi for the Defendant to plead 
Non aſſumpfit as to Part, and a Tender as to the reſt, it is proper 
to be known that upon ſuch an Iſſue it is ſufficient for the Defen- 
dant to prove a Tender of the Money in Bags, or untold, for it is; co. 115. 
the Receiver's Buſineſs to tell it, but if the Defendant ſay, © Here Noy 74. 
I am ready to pay you,” and yet hold the Bags all the Time 
under his Arm, it would not be a good Tender. 

And Note; that a Tender cannot be pleaded after an Impar- 
lance, unleſs within the firſt four Days in Term, except under 
particular Circumſtances the Court give Leave ſo to do; as where Bailey and | 
the Writ was returnable in Eaſter Term, and Declaration not de- Hades. 
livered till the Day before the Eſſoign Day of Trinity, and . S8 
Defendant lived in Shropſhire, ſo hat the Agent could not get In- 
ſtructions in Time. 


If 
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Clif and If a Tender be pleaded with a tout jours priſt, and the Money 
N 5 brought into Court, in Cafe the Plaintiff would go for further 
Damages he muſt not take the Money out of Court, but take 
Iſſue on the Tender, or reply a Requeſt and Denial, and if ſuch 
Iſſue be found againſt him, he will be barred of his Action, and 
loſe the Money tendered : But if he take the Money tendered out 
of Court, Judgment is given for the Defendant to go quit. 
Ferrand ad Where there is no certain Time in the Promiſe for the Pay- 
Pearſon, E. 2 ment of the Money, the Defendant is to be always ready to pay, 
ab Tibia and when he pleads Semper Paratus the Plaintiff muſt in his Re- 
andMapletoff, plication ſhew a ſpecial Requeſt and Refuſal, if there be any, for 
Lutw: 224- the Requeſt laid in the Declaration is not material nor traverſable. 
Law. | 
Boldero ay Note; The Jury may in this Action, if they ſee Reaſon, give 
Andrews, H. leſs Damages than are proved ; as ſuppoſe a Promiſe to pay for an 
26 & 27 Car. Horſe a Farthing a Nail doubling it each Time; or a Promiſe to 
ch. pay 10001. if the Plaintiff cured the Defendant's Eye, or ſuch 
like. 


* 


* * * _— 


CHAP T E R III. 
Of the Action of Covenant. 


R. A 38. | HERE is ae ſet Form of Words neceſſary to be made 
Uſe of in creating a Covenant, and therefore any will do 


co 7a b. which ſhew the Parties Concurrence to the Performance of a fu- 
ture Act; as when a Leſſee covenants to repair Provided al- 
« ways and it is agreed that the Leſſor ſhall find Timber,” this 
makes a Covenant on the Part of the Leſſor. 5 

N 197 Though Covenant lies on a deed Poll as well as on a Deed in- 


dented, yet the Parties muſt be named therein, and therefore if 
upon Oyer the Deed appear to be only, that the Defendant pro- 
miſed and engaged himſelf to bring in the Body of A. without 
ſaying to the Plaintiff, no Action will lie. . | 
1 There are ſome Words which of themſelves import no ex- 
Carth. 98, preſs Covenant, yet in certain Contracts amount to fuch, and 
: — K. 309. are therefore Covenants in Law; as where a Man leaſes Lands for 
cles 42% Years by the Words concefi or demiſi, if the Leſſee be evicted he 
2 may 
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may have Covenant. So if an Aſſignment be made by the Word 
Grant. So the Words yielding and paying make a Covenant for 
paying of Rent. | N 

But if a Man leaſe Goods by Indenture which are evicted 4 Co 8 b. 
within the Term, yet the Leſſee ſhall not have Covenant, for the ** 19% - 
Law does not create any Covenant upon ſuch perſonal Things; 
and therefore in the Caſe of a Leaſe of a Houſe with the Goods, 
it is uſual to make a Schedule of them, and have a Covenant from 
the Leſſee to redeliver them at the End of the Term; for other- 
wiſe the Leſſor can only have Trover or Detinue. 

Covenant will lie for a Misfeaſance, but not for a Nonfeaſance; 1 Saund. 321. 
as if a Man grant a Way, and after ſtop it, but it is otherwiſe if 
he let it go out of Repair. 

If A. for a valuable Conſideration promiſe by Deed not to do a 1 R. A. 517. 
certain Thing, Caſe will not lie, but Covenant; as where A. reco- 
vered a Debt againſt B. B. paid the Condemnation, upon which A. 
releaſed all Actions, Executions, &c. by Deed, and by the ſame 
Deed promiſed to diſcharge all Writs of Execution againſt B. 
upon \ ſaid Judgment. 

If the Covenant be joint, yet if the Intereſt be ſeveral, the Dy: 337- 
Covenant ſhall be taken to be ſeveral, and though the Covenant ? — R 
be joint and ſeveral, yet if the Intereſt be joint the Action muſt 
be ſo too: As if A. covenant to do an Act for the Benefit of B. 
and D. and enter into Bond to them et cuilibet eorum for Perform- 
ance, the Intereſt being joint each cannot bring a ſeparate Action ; 
but two may bind themſelves jointly and ſeparately to pay Money, 
and the Obligee may ſue which he pleaſes. 

If ſeveral covenant jointly and ſeverally, a Defeaſance to one is Ca. K. B. 552 
a Defeaſance to all; but in ſuch Caſe if A covenant that he will 
not ſue B. yet he may ſtill ſue the reſt, for though a Covenant 
that is a perpetual Bar, to avoid Circuity of Action, is conſtrued a 
Releaſe, yet it is not ſo in its Nature, and therefore where he has 
a Remedy left againſt the reſt, it ſhall be conſtrued a Covenant 
and no more. So two Deeds made at the ſame time between the Ca. K. B. 222, 
ſame Parties, that have not a Reference the one to the other, ſhall 
not be conſtrued to be a Defeaſance the one of the other. 

And note, that in caſe of Leaſes for Years, the Defeaſance may Hambly v. 
be after the firſt Deed, but it would be otherwiſe in caſe of Free- By. of Wilton 
holds of corporeal Inheritances. robe yt 


& 17 Geo, 2. 
9 Indenture C. 8. 
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Yelv. 177. 


' Tndentute between Rolle and another of the one Part, and Yate 
of the other Part, among other Covenants one was thus: It is 
« agreed between the Parties, that Yate ſhall enter into a Bond to 


e pay Rolle 160 J. by ſuch a Day,” Rolle died, the Money not 


being paid, his Executors brought Covenant againſt Tate; and the 


1 Lev. 63. | 
Noy 86. 


Vernon and 
Jeffries, M. 
14 G. 2. 

1 Sid. 420. 
1 Vent. 34. 


Co. L. 198. 


Br. Covenant, 
3 


Pl. Com. 290. 
2 Lev. 26. 


Court held that he who ſurvived ought to have the Action. 

If in Covenant againſt two there be judgment by Default 
againſt one, and the other plead Performance, which is found for 
him, the Plaintiff ſhall not have Judgment againſt the other. 

If two Men leaſe for Years, and covenant that the Leſſee ſhall 
enjoy free from Incumbrances made by them, this ſhall be taken 
to be ſeveral as well as joint. | 

Note; If the Covenant be joint, and the Action brought only 
againſt one, Advantage muſt be taken by pleading it in Abate- 
ment. But where it is brought by one Covenantee where there 
are ſeveral, Advantage may be taken of it without pleading it in 
Abatement by craving Oyer, and demurring generally; — Note; 
Lo ny in common ought to join in the Action of Covenant for 

ent, ; | 

A. covenants that B. ſhall ſerve D. as an Apprentice for ſeven 
Years, and dies, if B. depart within the Term, Covenant will lie 
againſt the Executor of A. though not named. 

Covenants real, or ſuch as are annexed to Eſtates, ſhall de- 
ſcend to the Heir of the Covenantee, and he alone ſhall take 
advantage of them. As where the Leſſee covenants with the 
Leſſor, his Executors and Adminiſtrators, to repair, the Heir of 
the Leſſor may have Covenant though not named. So if A. co- 
venant to make a new Leaſe to J. S. at the End of the Term, J. 
S. dies before, his Executor may bring Covenant tho' not named. 

Where the Plaintiff declared, that the Defendant ſold to the 
Plaintiff's, Teſtator certain Land, and covenanted with him, his 
Heirs and Aſſigns, that he ſhould enjoy againſt him and Sir P. 
Vanlore and all claiming under them, and aſſigned for breach, 
that one claiming under Sir P. Vanlore ejected his Teſtator, it 
was objected, that the Action ought to have been brought by the 
Heir or Aſſignee. But it was holden that the Eviction being in 
the lifetime of the Teſtator, he could not have an Heir or Aſ- 


ſignee of this Land, and fo the Damages belong to the Executor 


though not named. | 


The 
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The Aſſignee of a Term is bound to all the Covenants f Co. 16. 
which are annexed to the Eſtate, as to pay Rent, repair *'** *+ 
Houſes, &c. but if the Leſſee covenant to build a Wall upon the os 
Premiſes, it ſhall not bind the unleſs he be expreſly 


named in the Covenant, and thou be named, yet if the Co- Salk, 199. 
venant were broken before the ment, he ſhall not be bound. 

A. leaſes to B. who covenants to repair, and aſſigns to J. S. Cant. 319. 
who dies inteſtate ; the Leſſor may 88 againſt the 
Adminiſtrator of J. S. and declare againſt him as an Aſſignce. 

D t over Cr. J. 309. 
his Term, yet Covenant will lie againſt him or bis tors, 
though the r have accepted Rent from the Aſſignee. | 

80 an Aga who aſſigns over is liable to covenant for the 2 
Reat incurr during his Enjoyment, and if Covenant be brought, 0.8. 
he may plead that before any Rent was due he granted and aſ- 1 Lev. 2:5. 
ſigned all his Term to J. S. who by virtue thereof entered and Ay oa 
was poſſeſſed; and this will be a good Diſcharge without alledg- : 
ing Notice of the Aſſignment, and the Aſſignment will be good Lekeux and 
though made the Day before the Rent due to a Priſoner in the G. iH Hi. 
Fleet, nor can the Plaintiff take apy Advantage of it by replying 5. 
fer fraudem, unleſs he can prove a Truſt: It was the Leſſor's Str. 1221. 
own Fault and Folly to take the firſt Aſſignee for his Tenant, nor Salk. 81. 
is he without Remedy, for he may bring Covenant againſt the 
Leſſee or diſtrain upon the Land, | ; 

As the Aflignee ſhall be bound by a Covenant, which runs 5 Co. 7. b. 
along with the Land, ſo ſhall he take Advantage of it. If a Man 
leaſe Land to another by Indenture, this Covenant in Law will go 
to the Aſſignee of the Term. 

By 32 H. 8, c. 34. reciting, Whereas divers had Lands, Manors, 

Sc. for Life or Years by Writing, containing certain Conſidera- 
tions and Agreements, as well on the Part of the Leſſees and 
Grantces, their Executors and Aſſigns, as vn the Part of the Leſ- - 
ſors and Grantors, their Heirs and Succeſſors: And whereas by 
the Common Law no Stranger to any Condition or Covenant 
could take Advantage thereof: It is enacted, that all Perſons their 
Heirs, Succeſſors and Aſſigns, which have or ſhall have any Grant 
of the King of any Lands, Manors, &c, or any Reverſion there- 
of, and alſo all other Perſons being Grantees or Aſſignees to or by 
the King, or to or by any other Perſon or Perſons, and the Heirs, 
Executors, Succeſſors and 1 71 of every of them, ſhall and 
2 may 
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may have like Advantage by Entry for Non-payment of Rent, or 


for doing Waſte or other Forfeiture, and the ſame Remedy by 
Action only for not 5 other Conditions, Covenants and 
Agreements contained in the ſaid Leaſes, againſt the Leſſee and 
Grantee, their Executors, Adminiſtrators and Aſſigns, as the 
Leſſors and Grantors, their Heirs or Succeſſors ought, ſhould 


or might have had at any Time or Times; and by the ſame Act 


all Farmers, Leſſees and Grantees for Years, Life or Lives, their 
Executors, Adminiſtrators and Aſſigns, ſhall and may have like 
Action and Remedy againſt all Perſons their Heirs, Succeſſors 


and Aſſigns, which by the Grant of the King or other Perſons, 


Co. L. 215. 
Ibid, 


ET IN 


Moor 876. 
Co. L. 21 5 
Cr. J. 476. 


Co. L. 215. 
b. 


1 Saund. 237. 


2 Show. 134. 


ſhall have the Reverſion or any Part thereof, for any Condition, 
Covenant or Agreement contained in their Leaſes, as the Leſſees 
or any of them might or ſhould have had againſt the Leſſors and 
Grantors, their Heirs and Succeſſors; Recovery in value by reaſon 
of any Warranty in Deed or in Law only excepted, 

It is plain, this Act does not extend to Gifts in Tail, nor to a 


Grantee by Fine, till Attornment for it muſt be intended of ſuch 


Aſſignees only, as have had all Ceremonies by Law requiſite. 
The firſt Clauſe extends to Grantees of Part of the Eſtate of 
the Reverſion, but not to Grantees of the Reverſion in Part of the 
Land. | 
Whoever comes in by the Act and Limitation of the Party, 
tho' in the Pol, is a ſufficient Grantee within this Statute, but it 
does not extend to ſuch as come in merely by Act of Law, nor to 
him who is in of another Eſtate. 
The Grantee ſhall not take Advantage of a Condition before he 
has given Notice to the Leſſee, tho' he may of a Covenant. 
| The Words, © other Forfeiture,” ſhall be taken for other For- 
feitures like to the Examples there put, viz. Payment of Rent, or 
doing Waſte, which are for the Benefit of the Reverſion, and 
therefore Conditions for Payment of any Sum in groſs, Deli- 
very of Corn, &c. are not within the Meaning of this Act. The 
Privity of Action is transferred, and it may be brought in the 


Country where the Covenant was made, as well as where the 


Land lies, 

Covenant by the Aſſignee of the Leſſor againſt the Leſſee after 
his Aſſignment, and after Acceptance of Rent from the Aſſignee, 
is good within this Statute, 

The 
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The Surrenderee of a Copyhold is not an Aſſignee within this Cr. J. 305- 


Aa. 


All Covenants 40 00 be taken according to the Intent of the Cr. E. 7. * 


Parties, as where the Condition of a Bond was to deliver to the 
Plaintiff an Obligation (in which he was bound to the Defendant) 
before ſuch a Day, if the Defendant ſue the Plaintiff on the Obli- 
gation and recover, and aſterward before the Day deliver the Ob- 
ligation, it will not be a Performance. But if A. be bound to B. 
that his Son (then being infra annos nubiles) ſhould before ſuch a 
Day marry B,'s Daughter, and he does marry her accordingly, 
and after at the Age of Conſent diſagrees to the Marriage, yet the 
Covenant is performed. But if there be any Doubt on the Senſe 
of the Words, ſuch Conſtruction ſhall be made as is moſt 

againſt the Covenantor. Therefore if A. covenant with B. that 
if B. marry his Daughter, he will pay him 20/. per Annum with- 
out ſaying for how long, yet it ſhall be for the Life of B. and not 
for one Year only. 


1 Lev. 102. 


A Covenant for quiet Enjoyment, hall not be conſtrued to ex- Hob. 34. 


tend to a wrongful Ejectment by a Stranger, unleſs ſo expreſſed. 


If A. grant a Rent Charge to B. for the Life of J. S. habendum 2 Mod. 148. 


to B. his Heirs and Aſſigns to the Uſe of 2 S. and covenant with 
B. to pay to the Uſe of J. S. if the Rent be behind, B. may have 


Covenant. 


Where a Man covenants not to do an Act or Thing which was Salk. 198. 


lawful to do, and an Act of Parliament comes after and compels 
him to do it, the Statute repeals the Covenant. 

So if a Man covenant to do a Thing which is lawful, and an 
Act comes to hinder him from doing it, the Covenant is repealed. 
But if a Man covenant not to do a Thing which was then unlawful, 
and an Act come and make it lawful, ſuch Act does not repeal 
the Covenant. | 


If the principal Thing to be perform'd, as the conveyancing an 1 Salk. 309. 


Eſtate, &c. be void, further Covenants which are relative and de- 


pendant thereon, are ſo likewiſe ; but where the Covenants are 1 Selk. 199. 


diſtinct and ſeparate, it is not material whether an Eſtate paſſed 
or not ; as a Covenant for the Payment of a Sum of Money. 
For the better underſtanding what ſhall be ſaid to be a Breach 
of Covenant, and how far it is neceſſary to ſet it forth in an Ac- 
tion of Covenant, it will be proper likewiſe to take Notice what 
| 3 would 
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2 Str. 994. 
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Salk. 138. 
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Salk, 140. 


1 Saund. 316. 
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would be a Breach of a Promiſe or Condition, and how far it is 
neceſſary to ſet it forth in an AQion of Debt or upon the Caſe, - 

Debt upon Bond conditioned to pay on ar-before the 5thiof Sep- 
tember, the Defendant pleaded Payment on the 5th; the Plaintiff 
replied that he did not, and thereupon Iſſue joined: After Verdict 
for the Plaintiff, Judgment arreſted becauſe the Replication ſhould 
have been, that he did not pay at the Day, nor at any Time bo- 
fore, for otherwiſe he does not ſhew a Breach to intitle himſelf to 
his Action, which is neceſſary in all Caſes where the Plea is foun- 
ded upon ſomething within the Condition. But it is otherwiſe 
where the Plea is of a collateral Matter, (as a Releaſe, Ge.) for 
ſuch Plea admits a Breach, and this Rule holds in all Caſes, ex- 
cept in Bands for the Performance of an Award, for there though 
a collateral Matter be pleaded (ſuch as Nut agard fait,) yet the 
Replication muſt ſhew a Breach, that it may appear to the Court 
to be in ſuch Part of the Award as is good; for an Award may be 
good in Part and bad in Part. 

In Caſe for that the Defendant promiſed to deliver, on or before 
the 5th of January, 20 Quarters of Corn out of a Ship into a 
Barge, to be brought by the Plaintiff, and Breach aſſigned that 
the Defendant did not deliver on the th; on Ven afſump/it Ver- 
dict for the Plaintiff, and on Motion in Arreſt of Judgment it 
was holden by Holt Ch. Juſt. that as the Defendant could not 
make a Tender before the laſt Day, it ſhall not be preſumed that 
the Plaintiff was there to receive it ſooner, therefore the Declara- 
tion would have been good on Demurrer, but clearly ſo after Ver- 
dict, becauſe an actual Delivery at any Time might have been 
given in Evidence on the Non affumpſit, | 

In Debt upon Bond the Defendant prayed Qyer of the Condi- 
tion, which was to perform Covenants in an Indenture, and 
thereupon he brought the Indenture into Court, and pleaded that 


there were no Covenants on his Part to be performed. The 


Plaintiff prayed Oyer, and in Fact there being ſeveral Covenants 
on the Defendant's Part to be performed, he demurred. Saun- 
ders for the Defendant objected, that the Plaintiff had demurred 
trop baſtivement, for that he ought to have ſhewed a Breach to 
maintain his Action; but the Plaintiff had Judgment, for it ap- 
peared judicially to the Court, of the Defendant's own ſhewing, 
that he had pleaded a falſe Plea, and therefore there Ca" 
n 


* 
* 
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ſion for the Plaintiff to ſhew any Matter of Fact to maintain his 
Action. : | | | 

In Debt 


upon a Bail Bond, the Declaration ſet forth that A. Buter aud 


and B. and the Defendant became bound jointly and ſeverally for uf H. s 


the Appearance of A. that A. did not appear, and that the Defen- 
dant had not paid; ſpecial Demurrer becauſe not averred that the 
Money was not paid by either of the other two, and compared to 
a Covenant by three, However, upon Search of Precedents, the 
Plaintiff had Judgment. 9 


Debt on Bond conditioned to perform an Award, the Deſen- Rodham v. 
dant pleads Nul agard. The Plaintiff replies and ſhews an Award Strother, M. 
to pay a Sum of Money, but no Time expreſſed when, and aſſign- K B. 


ed a Breach in Non-payment /icet ſ@ptus requifitus. On Demurrer 
the Court held it not neceſſary to alledge a ſpecial Requeſt but 


where the other Party may traverſe it, which he could not do here 
without a Departure. 


There is a great Difference between aſſigning a Breach in an 1 Ram. 107. 


Action of Covenant, and in Debt upon Bond conditioned for the 
Performance of Covenants, becauſe in Covenant all is recoverable 
in Damages, and thoſe will be what the Party can prove he has 
actually ſuſtained, but in the other Caſe a Breach is a Forfeiture 
of the whole Bond; therefore in Covenant it is ſufficient to aſſign 
the Breach in the Words of the Covenant, but that would not do 
in Debt upon Bond for the Performance of Covenants. 

And this leads me to take Notice of another Difference between 
Covenant and Debt, viz. That at Common Law in Debt upon 
Bond, with Condition to perform Covenants, the Plaintiff could 
aſſign only a fingle Breach, but in Covenant he might aſſign as 
many Breaches as he pleaſed ; but now by the 8 & g V. 3. c. 11. 
the Plaintiff may in Debt on Bond, or on a penal Sum for Per- 
formance of Covenants, aſſign as many Breaches as he ſhall think 
fit, and the Jury ſhall aſſeſs not only ſuch Damages and Coſts as 
have been heretofore uſually done in ſuch Caſes, but alſo Dama- 
ges for ſuch of the ſaid Breaches as the Plaintiff ſhall prove to have 
been broken, and like Judgment ſhall be entred on ſuch Verdict 
as has been heretofore uſually done on ſuch like Occaſion; and if 
Judgment be given for the Plaintiff on Demutrer, or by Confeſſion 
or Nibi] dicit, the Plaintiff upon the Roll may ſuggeſt as many 
© Breaches as he ſhall think fit, which ſhall be a Writ of En- 

quiry, Cc. and in Caſe the Delendant after Judgment, and before 
Execution, 
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Execution, ſhall pay into Court ſuch Damages and Coſts, a Stay 
of Execution ſhall be. entred on Record ; or if by Execution the 
Plaintiff ſhall be paid and ſatisfied all ſuch Demands, Coſts and 
Charges, the Body, Land or Goods of the Defendant, ſhall be 
thereupon diſcharged, which ſhall likewiſe be entred upon Re- 
cord; but in each Caſe ſuch Judgment ſhall remain as a further 
Security to anſwer the Plaintiff ſuch Damages, as may be ſuſtain- 
ed for further Breach of any Covenant in the ſame Deed, where- 
upon the Plaintiff may have a Sci. Fa. and ſo fottes quoties. 


Dry and hond. But notwithſtanding this AR, the Plaintiff may take Damages 


Tr. 16& 17 
G. 2. C. B. 


Salk. 139. 


Mayor of 
London v. 
Sir Fiſher 


Tench, Mic. 
1733. K. B. 


Heſketh and 
Grey, Tr. 


27 G. 2. 


only occaſione detentionts debiti, and take out Execution for the Pe- 
nalty. | | | 

And note; that this Act does not extend to Bonds with ſeveral 
Conditions. 

In Covenant not to buy or ſell without the Plaintiff's Leave for 
two Years, Breach aſſigned that drver/is diebus ac vicibus between 
ſuch a Day and ſuch a Day he had fold to H. and ſeveral other 
Perſons unknown, Goods to the Value of 100/. and per Holt Ch. 
Juſt. in Debt on Bond to perform Covenants, the Replication muſt 
ſhew a certain Breach, but in Covenant it is enough to aflign a 
general Breach, and this is certain enough, for it is ſo deſcribed 
that if another Action be brought, the Defendant may plead a for- 
mer Recovery for the ſame Cauſe, and aver this to be the fame 
Selling. 

In 3 for Rent the Breach aſſigned was, that the Defen- 
dant had not paid, without ſaying “ or his Aſſigns;“ and the 
Court held the Breach well aſſigned, for the Court will not pre- 
ſume an Aſſignment. | 

And now to conſider what ſhall be a ſufficient Performance, 
and how to plead it. | 

Where a Perſon undertakes by Bond for the doing of an Act, 
it is not ſufficient for him to ſhew that he has done all in his Power, 
for the Condition is for his Benefit, and if not performed he is 
ſubject to the Penalty; however this Rule is ſubje& to this Ex- 
ception, viz. Where the Condition is prevented from being per- 
formed by the Act of God, as by the Death of the Party before 
the Day; or by the Act of Law; as if I gave a Bond conditioned 
to doan AR, and a Statute afterward made it unlawful ; or by the 
Act of the Obligee himſelf, for it would be unjuſt that he ſhould 
take Advantage of his own Wrong. 


Covenant 


— 
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Covenant on a Demiſe of a Meſſuage with the Appurtenances, Snelling v. 


in which the Defendants covenanted to repair, and Breach aflign- rs. hang 


ed in not repairing: The Defendants pleaded the Entry of the 26 Car. 2. 
Plaintiff in atrium poſterius of the Meſſuage. The Court held it C. B. 

no Plea, for the Entry into the Backyard does not ſuſpend the 
Covenant to repair, as he is ſtill in Poſſeſſion of the Meſſuage; 

but the Rent is ſuſpended by an Entry into any Part. 

Where there is an expreſs Negative and likewiſe an Affirma- Fletcher v. 
tive in the Covenant, the Defendant muſt not plead generally, pro apa 
Covenants-performed, but mult ſet forth that he has not done what Co. L. oz. 
he covenanted not to do, and that he performed what he cove- b. 
nanted to perform; and if any of the Covenants be in the Digjunc- , — — : 
tive, he muſt ſhew which Part he has performed; ſo if any of 
them be to be done of Record, the Performance muſt be ſhewn 
ſpecially, becauſe the Record ſhall be tried by itſelf, 

But Note; that if the negative Covenant be only in Affirmance 
of the Affirmative ; Performance generally is a good Plea, 

If by a Deed two Things are to be performed, one on the Part 1 Saund. 319. 
of the Plaintiff, the other on the Part of the Defendant, if there be 
not mutual Remedy, the Plaintiff ought to aver Performance on 
his Part: But where the Agreement was in theſe Words, © It is 
agreed upon by J. S. and B. C. that the ſaid B. C. ſhall give 
* J. S. 1000. for all his Lands in Dale; in Witneſs whereof we 
do mutually put our Hands and Seals: It was holden that the Str. 763. S. P. 
Action was well brought without averring the Conveyance of the 
Land, for if it were not conveyed the Defendant might have an 
Action of Covenant againſt the Plaintiff, but it had been other- 
wiſe, if the Specialty had been the Words of the Defendant only, 
and not the Words of both Parties by way of Agreement, as in 
the Caſe ſtated. 

If the Covenant of the one Part be negative, and the affirmative 2 Saund. 155. 
Covenant of the other Part be in Conſideration of the Performance 
thereof; though the Negative be broken, yet the Affirmative 
ought to be performed, for it is not a Condition precedent, as a 
negative Covenant cannot be ſaid to be performed while it is poſſi- 
ble to be broken, | 

Where the Covenant is for the Act of a Stranger, there Perfor- 1 Show. 1; 
, generally is not a good Plea, but he muſt ſhew how per- 


X A, 
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9 Co. 60. A. covenants that he has full Power to leaſe, Cc. in Covenant 
it is ſufficient for the Plaintiff to ſay that he had not full Power, 
but in ſuch Caſe the Defendant muſt ſhew what Eſtate he had at 
the Time of making the Leaſe, that it may appear he had full 
Power, and then the Plaintiff muſt ſhew a ſpecial Title in ſome. 

body elſe, but the Covenant being general, the general Aſſignment 

8 Co. 89. is prima facte good; yet if A. covenant to permit B. to take the 
Rents and Profits of certain Land, Non permiſit alone is too gene- 
ral; for in ſuch Caſe the Defendant could not plead Quod permiſit. 

Show. 130. In this Action of Covenant the Damages, and not the Debt 
being the Thing in Demand, there is no Neceflity of pleading 
Tender and Refuſal with an uncore priſt, | 

2 Brownl. In Covenant for Non-payment of-Rent, the Defendant cannot 

73. plead levied by Diſtreſs, for that is a Confeſſion that it was not 
paid at the Day, but rien in Arrear, or Payment at the Day will 
be a good Plea. 

2 Show. 9. A Releaſe of all Demands is not a Releaſe of a Covenant before 
it is broken, and therefore cannot be pleaded in Bar, but Accord 

Cr. J. 99. and Satisfaction is a good Plea though the Action be founded on a 
Deed, for it is not pleaded in Diſcharge of the Covenant, but only 
of the Damages, and the Covenant remains. 

Str. 763. In Covenant for a Year's Rent due Micbaelmat 1726, the De- 

Ld. Raym. fendant craved Oyer of the Leaſe, in which there was a Covenant 

"#73 on the Part of the Leſſee to repair (except the Premiſſes ſhall be 

_ demoliſhed by Fire) and then pleaded that before Michaelmas 
1725 the Premiſſes were burnt, and that they were not rebuilt by 
the Plaintiff during the whole Year for which the Rent was de- 
manded, nor had he any Enjoyment of the Premiſſes, therefore 

yed Judgment if he ſhould be charged with the Rent, The 

laintiff demurred and had Judgment, for whatever was the De- 

fault of the Plaintiff in not repairing, yet the Defendant muſt at 
all Events perform his Covenant, 
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Relative to 
CHAPTER w. 
Of Debt. 


HE Action of Debt is founded "a Paneer either ex- 
preſs or implied, in which the inty of the Sum or 
Duty appears; and the Plaintiff is to recover the Sum in numero, 
and not to be repaired in Damages, as he is in thoſe Actions 
which ſound only in Damages, ſuch as Aſump/it, &c. But when 3 Lev. 429 
the can be reduced by the Averment to a Certainty, 
Debt will lie, as on a Covenant to pay ſo much per Load for 
recover Damages, there be Judgment for him, he can afterward 
bring Debt for thoſe Damages. | 
Debt will lie for an Amercement in a Court Leet, but then the Wicker «»d 
Declaration ought to ſet forth, that the Defendant was an Inhabi- Norris, 5 G. 
tant as well at the Time of the Amercement as of the Offence, but 
CE RIES Bon Tarr, for it muſt be proved at the 
rial, | 
Note; in this Caſe the Defendant may traverſe the Fact of the Cant. 74: 
Preſentment. 10 


ever named a 
not proved his 
held it to be no Part of 
therefore not neceſſary to be ſet out in to 

3 and therefore not neceſſary to be proved. 

If a Sheriff levy Money at i 

Writ ſerved, J. S. may have 
Money without any actual Contract. if he return that he has 
taken Goods into his Hands to ſuch a Value, which remain pro 
defeftu emptorum, he ſhall not | | 
X 2 Note ; 
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R. A. 598. 


Co. L. zog. 


Str. 919. 


Palm. 364. 
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Note; Debt againſt the Sheriff for Money levied upon a HF. Fa, 
is not within the.Statute of Limitations (21 Jac. 1. which enacts 
that Actions of Debt grounded upon any Lending or Contract 
without Specialty, Debt for Arrearages of Rent, &c, ſhall be 
brought within fix Years,) for though it be not a Matter of Re- 
cord till the Writ be returned, yet it is founded upon a Record, 
and hath a ſtrong Relation to it. | 1 

If a Statute prohibit the doing a Thing under a certain Penalty, 


and preſcribe no Method of Recovery, the Party intitled may bring 


Debt. : L 

If a Pawner (after Tender and Refuſal) recover Goods in an 
Action of Trover, yet the Pawnee may have Debt for his Money, 
for the Duty remains. ho. | 

So if the Pawn be ſtolen or periſh without the Default of the 
Pawnee. 

A. paid Money to B. as a Fine upon B.'s Promiſe to make a 
Leaſe of Land; before the Leaſe made B. was evicted ; the Court 
held Debt would not lie for the Money, for it was not paid to be 
received back again.— It appears by what is ſaid ante fo. that in 


ſuch Caſe the Party might bring an Action of Aſumpfit for Money 


had and received to his Uſe; therefore it is probable that on the 


- fame Ground the Courts would now hold that the Action of Debt 


Co. L. 47.b. 


Cotes ard 
Howel, M. 
18 G. 2. 


1 R. A. 604. 
Palm. 407. 
Yelv. 135. 


would lie. 5 | wy 
If a Man enter into a Bond for the Payment of ſeveral Sums of 
Money at ſeveral Days, Debt will not lie till the laſt Day be paſt: 


And it is the ſame upon a Contract, for where there is but one 


Contract there can be but one Debt, and conſequently but one 
Action of Debt. But on a Covenant or Promiſe, after the firſt 
Default Covenant or Caſe will lie, for as often as the Money is not 
paid, ſo often there is a Breach of Covenant. | 

What is ſaid above is meant of ſingle Bonds; for where there is 
a Bond in a penal Sum, conditioned to pay Money at different 
Days, the Condition is broken, and the Bond become abſolute 
upon Failure of Payment at either of the Days, and Debt will lie 
before the laſt Day is paſt. | | 

If this Action be brought for Money, it muſt be in the debet and 
detinet ; if for Goods in the detinet only. So if brought for foreign 
Money not made current: Or it may be brought in the deber and 
detinet for ſuch a Sum as is the Value of the Foreign, 


An 
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An Executor muſt bring Debt in the detinet only, though this 1 Lev. 250. 
would be aided: after Verdict by the 16 Car. 2, and the 4 Ann. | 
c. 16. extends all the Statutes of Jeofails to Judgments to be en- 
tered on Confeſſion, -&c. So if an Executor bring Debt againſt a 1 R. A. Cos. 
Sheriff upon an Eſcape, it ſhall be in the detinet only. So if he 
bring Debt upon. a — obtained by himſelf: But if he 
take a Bond for a Debt due to his Teſtator, Debt upon it muſt be 
in the debet and detinet; ſo if he ſell the Goods of his Teſtator, 
and bring Debt for the Money. But if an Executor were to take 
a freſh Bond with an additional Obligee, payable at the ſame 
time as the former, it ſeems in ſuch Caſe as if he ſhould bring 
Debt it in the detinet only, for by ſuch Change of the Se- 
— not make himſelf liable, as he does in the other 
two Caſes. So Debt againſt an Executor ſhall be in the detinet 1 R. A. 603. 
only, for he is chargeable no further than he has Aſſets; but 
after Judgment againſt an Executor, one may have Debt in the 
debet and detinet, ſuggeſting a devaſtavit, and thereby charge him 
de bonis propriis. So in Debt for Rent incurred in his own Time, 
and ſo in Debt againſt an Heir on the Bond of his Father. 
In Debt upon Bond, the Defendant cannot plead ni debet, but 2 Raym. 
muſt plead non eff faftum; and it has been ſaid, that if on ſuch '5**: | 
Iſſue there be a Variance in the Date between the Count and the Ver oy 
Deed, the Plaintiff ought not to be nonſuited, becauſe the Deed 3 . 
is brought into Court, and remains there; and therefore the ma- Lent 1683. 
terial Part of the Iſſue is, whether the Deed brought into Court 
be his Deed, and the Deed in Court is the Deed upon which, 
notwithſtanding the Miſtake, However this Opinion may well 
be doubted of, for it is the conſtant Practice to compare the De- 
claration with the Bond produced at the Trial; yet where the 
Plaintiff declared of a Deed. of Covenant, dated 3oth March, Salk. 658. 
Anno domini 1701. Ann; Regni 13 V. 3. and made a Profert 
upon Oyer, the Deed was wy dated 3oth March 1701, wanting 
Anno domini et Anno Regni, &c, and though it was demurred to 
for the Variance, the Court held it none, for it was implicitly in 
the Deed. | | | 
Debt on Bond, Qued cum defendens apud London, &c.. per $alk. 659; 
ſeriptum, &c. 5 teneri to the N in 401. ſelvend. to o 
the Plaintiff, &c, the Defendant. craved Oyer, and the Bond was 
to pay to his Attorney or his Aſſignees, and was dated at Port 
Saint David's, the Deſcendant lende theſe Variances in Abate- 


ment 


5 Co. 31. 
Ibid. 36. 


3 
4 


Hard. 332. 


2 Raym. 
1503. 


Salk. 277. 
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ment; and per Cu#, the firſt is no Variance, for 


| ment to che 
Plaintiff or his Attorney is the ſame Thing, the feners- made it 1 


Debt to the Plaintiff, and a to any elſe would be 
repugnant : But the ſecond Varianee is fatal, for the Dating made 
the Bond oral, but he might have declared — Do- 
fendant, apud Port St. David's, vis. apm London in Parody. 
In Debt for Rent, if it be reſerved by Deed, the proper Plea is 
Non eft factum, if without Deed Non dimiſit; or if by Deed he may 
plead Nil debet, for an Indenture does not acknowledge a Debt 
ike an Obligation, for the Debt accrues by the fubſequent En- 
joyment. | | nich 
The Difference is where the Specialty is but Inducement to the 
Action, and Matter of Fact the Foundation, there V/ debet will 
be a good Plea; but where the Decd is the Foundation, and the 
Matter of Fact but Inducement, there N:/ debet is no Plea. ' 


In Debt for Rent upon an Indenture, if the Defendant ; 
Nil debet, he cannot give in Evidence that the Plaintiff had no- 


thing in the Tenements, becauſe if he had pleaded it ſpecially, 


Ca. K. B. 


Underhill. . 
Mathews, E. 
1G. 1. C. B. 


the Plaintiff might have replied the Indenture and ; 
or the Plaintiff might demur, for the Declaration being -on the 
Indenture, the Eftoppel a on Record, But if the De- 
fendant plead Nibil Kb vit, Gc. and the Plaintiff will not rely on 
the Eſtoppel, but reply batuit; the Jury ſhall find the Truth. 

In Debt againſt a Sheriff, the Plaintiff declared on * 
againſt J. S. and a Fj. Fa. taken out and delivered to fen- 
dant, who virtute thereof had levied the Money, the Defendant 
pleaded Nil deber, and it was holden a good Plea, and this Dif- 
ference taken, that where the Writ has not been returned the Plea 
is good, becauſe it is Matter of Fact, whether he has levied the 
Money or not; otherwiſe where the Fi. Fa. is returned. 

By 4 & 5 An. c. 16. .. 12. Where Debt is brought on any 
fingle Bill, or upon any Judgment, if the Money due __ 
have been paid, ſuch Payment may be pleaded in Bar; and fo of 
a Bond conditioned to pay Money, though the Money were not 
paid at the Day and Place, yet if it were paid at a ſubſequent 

Y, 


the Defendant may plead it in Bar; but the Defendant can- 
not plead a Tender and Refuſal of Principal and Intereſt at a ſub- 
ſequent Day in Bar, for that is not within the Equity of the 
Statute; for ſuch Conſtruction would be prejudicial, as it would 
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empower the Obligor to compel the Obligee at any Time without 
Notice to take in his Money. | | 

In Debt upon a Contract, the Plaintiff muſt prove the ſame Dy. 219. 
Contract as is alledged in his Declaration; as if Debt be brought 
on a Contract for 20. Proof of a Contract for 20 Marks is not 
ſufficient, though the Defendant pleaded Non debet prædict. 20 l. 
nec aliquem inde denariorum, for there is a Difference between the 
Contract tn and the Contract declared upon. \ 

The Plaintiff declared upon a Deed whereby the Defendant Incledon - 
covenanted to pay the Plaintiff 35 J. for every hundred of Wood 1 
in ſuch a Place, and that he delivered fo many, hundred and 814. s. C. 
one Half, which came to 182 J. 105. the Defendant demurred; 
and the Court held, Firſt, there can be no Apportionment, and 
the Demand of the Half hundred is more than can be due by 
Contract. Secondly, a Remittitur may be entered for that, and 
Judgment for the reſt. But where the Sum demanded depends 
on the Deed itſelf, and on nothing extrinſical, (as in Debt or Co- 
venant to pay 20 J.) there can be no Remittitur. But here it 
might be more or leſs by Matter extrinſic; and therefore the Va- 
riance not inconſiſtent with the Deed. 

If the Defendant plead Non eft factum, the Plaintiff muſt prove Memot and 
the Execution of the Deed, and Proof that one who called him- 1 Hi. 
ſelf B. executed is not ſufficient, if the Witneſs. did not know it 
to be the Defendant. 

The Defendant on the general Iſſue give in Evidence any; Co. 11 
Thing which proves the Deed to be — 2 it were yd 7 8 
livered as his Deed, for the Plea is in the preſent Tenſe, and if it 
be avoided, it is not now his Deed; as if it have a Raſure before 
the Action brought: But if the Alteration be by a Stranger with- 11 Co. 27. 
out the Privity of the Obligee in a Point not material, it will not 
avoid it, And Note; Though if ſome of the Covenants of an 
Indenture or Conditions of a Bond be againſt Law, they ace 
void 46 initio, and the others ſtand good, (for if Part of the Francis, v. 
Condition be bad by the Common Law, and Part the * B. 
Deed will be good for cr FOI 2 M 
Aliter where Part is made bad by Statute.) Yer if a con- 
tain divers diſtinct and abſolute Covenants, or a- Bond divers diſ- 
tinct and abſolute Conditions, if any of them be altered by Ad- 
ditions, Interlincations or Raſure, this Miefeafance ex po fatlo 
avoids the whole Deed, So if the Seal be broken off, but the 


Jury 


An Introduftion to the Law 
Jury may find it was broken by Chance. So the Defendant may 


2 Ro- give in Evidence, that they made him ſign it when he was fo 


5 
Comb. 245- take Advantage of it by pleading, as Simony, Ulury, pang 


drunk, that he did not know what he did, (or that he was a Lu- 
natic at the Time. Yates and Boon, Middleſex, M. 12 G. 2 Str. 
1104.) or chat it was delivered as an Eſcrow on a Condition not 
performed. Bat if the Deed be only voidable, the Defendant 
ſhall not avoid it, or take any Advantage of it on the Plea of 
Non eft factum; as that the Obligor was an Infant, or that it was 
obtained by Dureſs. So the Defendant cannot give Payment in 
Evidence on this Plea; but may give in Evidence that ſhe was a 
Feme Covert at the Time of entering into ſuch Bond, for chat 
proves it not to be her Deed. 1 81 | eee 

If the Defendant plead Dureſs, the Deed is admitted, and the 
Iſſue lies upon the Defendant; and if the Defendant prove the 
Deed was given under an Arreſt without any Cauſe of Action, it 
is ſufficient; or if the Arreſt were without good Authority, tho' 
for a juſt Debt; or if the Arreſt were by Warrant from a Juſtice 
of Peace on a Charge of Felony, when no Felony was committed, 
or though a Felony were committed, yet if the Arreſt be unlaw- 
fully made uſe of, it may be conſtrued a Dureſs. 

In 1 Ro. Abr. 687. It is ſaid that a Man ſhall avoid his Deed 
by Dureſs of his Goods, as well as of his Perſon, but in Sumner 
and Feryman, Hil. 1708, it was holden that a Bond could not be 
avoided by Dureſs of Goods. | ant; 

If A. menace me, except I make unto him a Bond of 40 J. and 
I tell him I will not do it, but I will make unto him a Bond of 
20 l. the Court will not expound this Bond to be voluntary upon 
this Maxim, Non videtur conſenſum retinuiſſe, fi quis ex praſeripto 
minantis aliquid immutavit. 

It is a Rule of Law, that no one can avoid a Bond by averring 
a Delivery thereof upon Condition, unleſs he ſhew a Writing of 
the Condition ; for as he is charged by a ſufficient Writing, ſo he 
muſt be diſcharged by ſufficient Writing, or by ſome other Thing 
of as high Authority as the Obligation. | | 

For the ſame Reaſon, the Defendant cannot aver the Condition 
to be different from what is expreſſed in Writing ; but any Aver- 
ment conſiſtent with the Condition, which ſhews the Condition 
againſt Law, will be admitted; therefore where the Conſidera- 
tion on which the Bond is given is illegal, the Defendant may 


vs 
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iag of Felony, Sc. and this, notwithſtanding there be a different P. W. 189. 
and legal Conſideration recited in the Bond. lee 
To Debt upon Bond the Defendant pleaded the inſolvent Debt- Savage a4 

ors Act, the Plaintiff replied there was no Notice given to him Geld. M. 9 
purſuant to the Act, and Iſſue being joined thereon; the Sum- 
moner being dead, the Duplicate of the Proceedings of the Juſtices 
was holden to be ſufficient Evidence, becauſe the Notice was not 
a Matter on which to found their juriſdiction; if it had been fo, 
this Evidence would not have been ſufficient. But in this Caſe 
they are Judges of the Sufficiency of the Proof of Notice, it being 
Part of their Juriſdiction, and conſequently their Duplicate of its 
wy a: good Notice will be good Evidence, the Summoner being 

eds: e 26-230 Dang bowl 252 00 en zu pM ICE THINGS 

If the Defendant to Debt on Bond conditioned to pay on a Day 
certain, plead ſaluit ad diem, the Iſſue lies upon him, and if he 
prove Payment before the Day it is ſufficient, for he could not Winch a» 
plead it. If he were to plead it, and Iſſue were joined thereon, - wa a 
it would be immaterial ; therefore to ſuch Plea the Plaintiff ſhould 
reply, Ju non ſolvit ſecundum formam et effetum conditionis. On Sewle and 
the Iſſue of ſaluit ad diem the Defendant may give in Evidence Be. 
Non-payment of Intereſt for 20 Years, but in ſuch Caſe if the 137%½ 
Plaintiff be Executor of the Obligee, he will be admitted to prove 
an Entry on the Back of the Bond by the Teſtator of Intereſt be- 
ing paid. But ſuch Entry ought to appear to be made before the su. 827. 
Preſumption had taken place. | 

To a Bond of 30 Years ſtanding, the Defendant pleaded ſoluit Sir. 65:2. 

ad diem, and relied upon the Preſumption ; the Plaintiff proved Moreland and 
Payment of Intereſt two Years after the 'Time mentioned in the — 
Condition, but gave no Evidence of any ſubſequent Receipt or 
Demand; and Raymond Ch. Juſt. was of Opinion that this Plea 

was to be taken as ſtrictly in this Caſe as in any other; and there- 
fore the Plaintiff having falfified the Plea, it was not enough to 

ſay the other 28 Years were enough to let in the Preſumption, 
© becauſe to take Advantage of that the Defendant ſhould” have 
pleaded upon the Act for the Amendment of the Law, that he 
paid the Money after the Day, in which Caſe it would have been 
wich him upon this Evidence. 
The Caſe of Goddard againſt Cox is worthy of Notice, as ſhew- St. 1194. 
ing who has the Power + para Payments, 


Y S. O. 
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6 Co. 47. 


1 Raym. 728. 
Salk. 241, 


Allam and 
Heber, Tr. 
21G. 2. K. B. 
Str. 1270. 


5 Co. 60. 


Ld. Raym. 
734. 


n Bags! 


S. O. was indebted to the Plaintiff for Coals; he died and made 
his Wife Executrix, ſhe continued to deal with the Plaintiff, then 
matried the Defendant, who likewiſe had Coals from the Plaintiff, 
and made ſeveral Payments generally upon Account, which, if 
applied to the Debt from the Executrix and her Debt whilſt a 
Widow, cleared both, and the preſent Action was againſt the 
Defendant only for what was delivered in his Time. The Queſ- 
tion was, Who had a Right of applying theſe Payments, there 
being no Direction from the Defendant, who it was agreed had 
the firſt Right; and Lord Ch. Juſt. Lee held that thereby it de- 
volved to the Plaintiff, and therefore he might apply the Money 
to diſcharge his Wife's Debt, the Defendant being by Marriage a 
Debtor for that ; but as to the Demand againſt her as Executrix, 
_ Validity of which depended' on the Queſtion 1 _— Tc, 

was of Opinion the Plaintiff could not a Money 
to the Diſchargo of that Demand. W 

In Debt v. an Heir, who pleads Niem per diſcent, the Obliga« 
tion is admitted, but the Plaintiff muſt prove Aſſets, and it ſuffices 
if he prove Aſſets in Cormoal, though they be alledged in London, 
for Aſſets or not is the Subſtance of the Iſſue; or the Plaintiff may 
prove that the Land was deviſed to the Defendant and his Heirs, 
charged: with a Rent, &c. for where the Deviſe does not vary 
the Limitation, the Heir takes by diſcent. And theſe and many 
other Caſes were very lately conſidered, in a Caſe where the Teſta- 
tor ſeiſed in Fee deviſed to the Defendant, his Heir, all his Eſtate 
real and perſonal, upon Condition that he paid his Debts and Le- 
gacies; and a Queſtion was made Whether he took by Purchaſe 
or Diſcent, the Heir having pleaded Riens per diſcent to Debt u 
on. a Bond of his Anceſtor; and the whole Court held that t 
Tenure and Quality of the Eftate not being altered, he took by 
diſcent, and that charging an Eſtate makes no Alteration as to the 
Heir's taking in Reſpect of the Land. 

So if the Heir take by a voluntary Settlement made by his Fa- 
ther, which is void as to Creditors, by 13 E/iz. c. 3. 7 

In Debt on Bond againſt the Heir, on the Iſſue of Nient per di- 
ſcent, the Heir may give in Evidence an Extent againſt him upon 
a Debt owing by his Father upon Bond to the King ; but it will 
be neceſſary to produce the Bond itſelf, or a ſworn Copy of it. 

By 3 & 4 W.& M. c. 14. If the Heir alien before Action 


brought, yet he ſhall be liable to the Value of the Land, and : ” 
| - plea 
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plead Riems per diſtent, the Plaintiff may reply, that he had Lands 
from his Anceſtor before the original Writ brought, or Bill filed; 
and if upon Iſſue joined thereupon it be found for the Plaintiff, the 
Jury ſhall enquire the Value of the Lands ſo deſcended, and there- 
upon Judgment ſhall be given, and Execution awarded as afore- 
faid, (i. e. to the Value only) but if Judgment be given by Con- 
feſſion of the Action without canfeſſing Aſſets deſcended or upon 
Demurrer, or Nil dicit, it Chall be for the Debt and Damages 
without any Writ, to enquire of the Lands deſcended. | 
The Plaintiff may join Iſſue on the Plea Riens per diſcent, with- | paroes 329. 
out replying as he is impowered by this Statute, and in ſuch Caſe 
the Jury are not to ſet out the Value of the Land deſcended, but it 
is ſufficient for them to find that Lands came by diſcent ſufficient 


to — the Debt and Damages. ; * 

The Defendant pleaded Riens ſcent al temps del Original, Jefirys v. 
the Plaintiff ceplied that the — ſufficient Lands before , An. Pac. 
the Time of t * purchaſed, and an Iſſue thercon a Ver- 
dict was given for the Plaintiff, but vo Enquiry of the Value of 
the Lands, and the Court awarded a Repleader ; Iſſue ought not 
to have been joined on the Sufficiency of the Land deſcended. 

The Heir cannot have two Defences, one at Common Law inder cnt 
and one on the Statute : Therefore if to Riens per diſcent al temps Barnes, E. 15 
del Writ, the Plaintiff reply that before the Time Lands deſcen- 
ded, the Heir cannot rejoin that he fold them and paid Bond 
Debts to the Amount ; he ought to diſcloſe the whole in his Bar 
at once. 

Debt on Bond againſt the Defendant as Brother and Heir to Jeoks's Caſe, 
J. S. upon Iſſue Riens per diſcent a ſpecial Verdict that the Obli- © Cr. 151. 
gor was ſeiſed in Fee, had Iflue and died ſeiſed, and the Iflue 
died without Iſſue, whereupon the Lands deſcended to the De- 
fendant as Heir to the Son of his Brother, and the Court held the 
Iſue was found again the Plaintiff; for the Defendant hath no- 
thing as immediate Heir to his Brother, and if he would charge 
him as collateral Heir he ought to have made a ſpecial Declaration. 

But if A. ſettle an Eſtate upon himſelf for Life, Remainder to Kellow and 
his firſt and other Sons in Tail, Remainder to his own Right 8 
Heirs, and enter into a Bond, and die leaving a Son who dies 
without Hue, whereupon the Uncle enters, he may be charged 
as Brother and Heir of A. for he muſt make himſelf Heir to him 
who was laſt actually W 299 note a Reverſion expectant Ibid. 

Ya upon 
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1 Raym. 370. 


1 Raym. 746. 
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upon an Eſtate Tail is not Aſſets to charge the Heir upon the gene- 
ral Iſſue Rzens per diſcent; but a Reverſion expectant upon an 
Eſtate for Life muſt be pleaded ſpecially. | | 
On Nil debet the Defendant may give in Evidence any Thing 
which proves nothing due at the Time of the Plea, viz. the Sta- 
tute of Limitations, for the Plea is in the preſent Tenſe, and not 
like the Plea of Non afſumpfit, for that ſpeaks of a Time | 
But in Debt for Rent upon the Plea of Ni debet, he cannot 
give in Evidence Diſburſements for neceſſary Repairs, where the 
Plaintiff is bound to repair, for he might have had Covenant 


againſt him; but he may give in Evidence Entry and Eviftion by 


the Plaintiff, But if the Leſſor enter by Virtue of a Power re- 
ferved, or as a mere Treſpaſſer, yet if the Leſſee be not evicted, 
it will be no Suſpenſion of the Rent. 88 

On Nil debet the Plaintiff proved a Note by which the Defen- 


dant agreed to hold for a Year at 15. the Plaintiff was Grantee of 


Co. L. 47. 


Cr. J. 320. 


Ryley v. 
Hickes, M. 2 
G. 2. per 
Raym. 


Per Holt at 
\ia'dlone, 1 
fen. 


a Reverſion, and the Life at that Time dead, but he had never 
been in Poſſeſſion: The Defendant was permitted to give in Evi- 
dence a prior Grant of the Reverſion notwithſtanding the Note: 
But Holt Ch. juſt. ſaid, if the Plaintiff had ever been in Poſſeſſion, 
though but as Tenant at Will, the Defendant could not give in 
Evidence Nil habuit in Tenementis without having been evicted. 
So he may plead Non dimiſit, and give the ſpecial Matter in Evi- 
dence, but if the Leaſe were by Indenture he could not plead this 
Plea, for an Indenture concludes both Parties. 

In Debt for Rent the Defendant pleaded Infancy at the Time 
of the Leaſe made, and upon Demurrer the Court held the Leaſe 
voidable only at the Election of the Infant, by waiving the Land 
before the Rent Day comes, but the Defendant not having fo 
done, and being of Age before the Rent Day came the Plaintiff 
had Judgment. 5 

A Leaſe by Parol for a Year and an half, to commence after the 
Expiration of a Leaſe which wants a Year of expiring, is a good 
Leaſe within the Statute of Frauds, for it does not exceed three 
Years from the making. b 

If the Defendant inſiſt that the Leaſe declared on is not the 
Plaintiff's, the Plaintiff may ſhew it was made by A. who had 
Authority from him to execute it in his Name, and the Authority 
need not be produced, | 

By the 32 H. 8. c. 37. The Executors and Adminiſtrators of 
Tenants in Fee, Fee Tail or for Life of Rent Services, Rent 


Charges, 


Relative to Trials at Niſi Prius. 165 


Charges, Rents Seck and Fee Farms may bring Debt for the 
Arrearages againſt the Tenant who ought to have paid the ſame. 
For the Conſtruction of this Statute, Vide ante poſt, 1 Lib. 2. 
Cap. 4.— The Action is local and muſt be brought where the 
Land lies. 5 | 
Note; detinet for Rent againſt an Executor muſt be brought 1 Vent. 286. 
where the Leaſe was made, becauſe it is for Arrears in the Teſ- 
tator's Time ; but when it is in the debet and detinet for Rent ac- 
crued in the Executor's Time, it muſt be where the Land lies, 
but if Iſſue be joined it cannot be altered, becauſe it is agreed to 
by the Defendant. x 
Debt for Rent againſt the Leſſee may be either where the Land Str. 776. 
lies, or the Deed was made, but an Aſſignee is chargeable only 
on the Privity of Eſtate. ow aye 
Debt againſt an Executor on a Judgment ſuggeſting a deva/{a- King and Bur- 
vit, may be either in Mzddleſex where the Judgment is entered, e * 
or in the County where the devaſtavit is laid to be. But if the 
Defendant admit the Judgment and traverſe the Waſting, that Iſſue 
muſt be tried in the proper County. 
To Debt upon Bond, the Nffendant being an Executor pleaded Davis, v. 
a Judgment had againſt him on a ſimple Contract Debt ultra, &c. — wager 72s 
and upon Demurrer the Plea was holden good, for otherwiſe an N 
Obligee might ruin an Exccutor by keeping the Bond in his 1 Mod. 75. 
Pocket, he ought to give Notice of it; Nay, it has been holden, “ F. 
that an Executor is not bound to take Notice of a Judgment ob- 3 Mod. 115. 
tained againſt his Teſtator. | 
The Jury muſt anſwer to all they are charged with, therefore Su. 1089. 
where in Debt upon a Charter-party, whereby the Defendant was 
to pay fifty Guineas per Miah the Plaintiff declared for 500 /. 
the Defendant pleading that he had paid for all the Time the 
Ship was in his Service, Iſſue was joined thereon ; the Jury gave 
a Verdict, that 3 571. remained unpaid, but ſaid nothing as to the 
reſt of the 500 J. and therefore on a Writ of Error, K. B. re- 
verſed the Judgment: And Note; that in ſuch Caſe, if no Judg- Raym. 1521, 
ment be given a Ve. de novo ſhall iſſue. The Jury beſide finding 
the Debt ought to give Damages for the Detention, which is uſu- 
ally 1 s, though under particular Circumſtances it may be more; per wid. ]. 
a ry 4. the Principal and Intereſt due on a Bond exceed the Paſc. 29 Car. 
Penalty, the Jury ought to give the Reſidue in Damages as well 
23 in Debt upon a ſingle Bill. 


This 
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This is a proper Place to take Notice of the Statutes for ſetting 
ws mutual Debts, and alſo to conſider what is an Extinguiſhment 
of a Debt. 

By 2 G. 2. c. 22. Where there are mutual Debts between 
Plaintiff and Defendant, or if either Party ſue or be ſued as Exe. 
cutor or Adminiſtrator, where there. are mutual Debts between 
the Teſtator or Inteſtate, and the other Party, one Debt may be 
ſet _ the other, and ſuch Matter may be given in Evidence 
on the general Iſſue, or pleaded in Bar, as the Nature of the Caſe 
ſhall require; ſo as at the Time of his pleading the general Iſſue, 
where any ſuch Debt is intended to be inſiſted upon in Evidence, 
Notice be given af the particular Sum or Debt ſo intended to be 
inſiſted on, and upon what Account it became due; and by 8 G. 2. 
c. 24. mutual Debts may be ſet againſt each other, notwithſtand- 
ing ſuch Debts are of a different Nature, unleſs in Caſes, where 
either of the ſaid Debts ſhall accrue by reaſon of a Penalty con- 
tained in any Bond or Specialty; and in all fuch Caſes the Debt 
intended to be ſet off ſhall be pleaded in Bar, in which Plea ſhall 
be ſhewn how much is truly and juſtly due on either Side, and 
in caſe the Plaintiff ſhall recover, Judgment ſhall be entered for 
3 than ſhall appear to be due after one Debt ſet againſt the 
other. 

Cook and Where the Plea is of an equal Sum, there the Action is barred, 
Dixon, B. R. but if it be for a leſs Sum than for what the Action is brought, 
a the Defendant muſt pray to have it ſet off. 
Brown and The Day after the laſt Act paſſed, Lord Hardwicke, Cb. J. de- 
Holyoak,  Jivered the Opinion of the Court of K. B. that a Debt by fimple 
0 Contract might by the former Act have beon ſet off againſt a Spe- 
cialty Debt. 
there be mutual Debts ſubſiſting between the Teſtator and 


* Ibid, J. S. the Executor will be indemnified in ſetting off J. S.'s Debt 


acainſt his Teſtator's without bringing an Action againſt him. 
Hutchioſon . In Debt upon Bond the Defendant pleaded a greater Debt in 
>earges, Bar, upon which the Plaintiff prayed to have the Condition of his 
© 8 * © © Bond inrolled, which was to appear at We/tminſter, and demurred; 
and it was holden that this Bond was not within the 8 G. 2, for 
that Statute relates only to Bonds conditioned to pay Money, and 
not to Bail-Bonds ; and it was not within the Statute 2 G. 2. be- 
caufe the Plaintiff did not bring the Action in his own Right, but 
True for another, (for he was an Officer in the Palace 
3 Court ;) 


2 * 
» + 
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Court;) but if it had been given to the Sheriff, and by him af- 
ſigned to the Party, it might be otherwiſe, and then the Penalty Lofting and 
would have been conſidered as the Debt, becauſe it would have 25 3 
depended upon 2 G. 2. 

In Debt on Bond, the Defendant craved of the Condition, Collins and 
which was to pay the Plaintiff 10 J. a Year during Life, and then pry rote 
pleaded, that the Plaintiff was indebted to him in the 8um of 
500 J. for Money Lent, &c. exceeding the yearly Sums that had 
incurred for the Annuity, and offered to ſet off as much, &c. and 
on Demurrer the Plea was holden good. 

To aſſumpft for 40 J. lent, &c. the Defendant pleaded Articles Nedrif and 
of Agreement with mutual Covenants in a —_ of 200 /. for _— 
Performance, and ſhewed a Breach whereby the Penalty became 
due, and offered to ſet off; on Demurrer the Court held this Plea 
not within the Statutes, for there may not be 51. juſtly due to the 
Defendant on the Balance. 

A Debt barred by the Statute of Limitations cannot be ſet off. 

If it be pleaded in Bar to the Action, the Plaintiff may reply the 
Statute of Limitations. If it be given in Evidence on a Notice 
of Set off, it may be objected to at the Trial, 

A, having been appointed by B. his Attorney to receive his Shpman and 
Rents, did after his h receive Rent arrear in B.'s Life-time, 16. 2. C. B. 
B.'s Executrix brought an Action for the Money in her own 
Name, the Defendant gave Notice to ſet off a Debt due to him 
from the Teftator, which was not allowed at the Trial, becauſe 
the Teſtator had never any Caufe of Action againſt the Defendant, 
for the Money was not received till after his Death. 

To an Action on a promiſſory Note of 30 J. the Plaintiff took Baſkervil aud 

a Verdict for the whole Sum, the Defendant had at the ſame Sit- 16,3. K. B. 
tings an Action againſt the Plaintiff for 11 /, to which there was Sinings. 
a Notice to ſet off the Note of Hand, and the Court held that 
notwithſtanding the Verdict the Note of Hand might be ſet off, 
for if at the Time of the Action brought there are mutual De- 
mands, they by the Statute may be ſet off; and Juftice may be 
done by entering a Remittitur on the firſt Record as to ſo much. 

The Aſſignee of a Bankrupt brought an Action for Work and ge AF 
Labour, the Defendant gave Notice of a Set off, and at the Trial 3 
produced a negotiable Note given by the Bankrupt antecedent to Tr. 18G. z. 
his Bankruptcy to Scott, and Scott's Hand was proved to the In- K. B. 


\ ; 


dorſement to the Defendant, but no Proof was given when it was . j W. 792. 
indorſcd © * 
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indorfed, upon which the: Plaintiff called two Witneſſes, who 
gave ſtrong Evidence to ſhew it was after the Bank ruptey; how- 


ever the Defendant had a Verdict; but a new Trial was granted, 


Ryal & aH Af- 
ſignees of 
Harveſt *. 


Larkin, Mic. 


20G. 2. K. B. 


Abſolom and 
Knight, E. 
100.2. C. B. 


Gower and 
Ux', v. Hunt. 
1 B. 204. 


6 Co. 44. 
2 Leon. 110, 


Str. 1042. 


becauſe ſuch Indorſee ought not to be in a better Condition than 
the Drawee, who would only have come in as a Creditor under 
the Commiſſion. 5 ING #4 

Too an Action of indebitatus afſumpfit for Goods ſold by the Aſ- 
ſignees of a Bankrupt, the Defendant pleaded, that Harveſt be- 
fore his Bankruptcy, (viz. 21 Apr. 1740, ) was indebted to the 
Defendant by Bond in 100 J. conditioned to pay 50 J. which ex- 
ceeded the 13 l. mentioned in the Declaration; and upon De- 
mutter it was holden, that the Statute for ſetting off mutual Debts 
does not extend to Aſſignees of Bankrupts, and that theſe can 
never be conſidered as mutual Debts, for where there are mutual 
On, there muſt be mutual Remedies, which is not the Caſe 

oe. | 

In Replevin, the Avowant juſtified under a Diſtreſs for Rent; 
the Plaintiff at N Prius infiſted, that there was more due to him 
than the Rent amounted to, and Deniſon J. refuſed the Evidence, 
and upon Motion for a new Trial, the Court held that 2 G. 2. 
did not extend to the Caſe of a Diſtreſs, for that is not an Action, 
but a Remedy without Suit ; they likewiſe declared, that it did 
not extend to detinue and the like Actions of Wrong. 

In Covenant upon an Indenture for Non-payment of Rent, the 
Defendant pleaded Non eft factum, and gave a Notice of Set off, 
Mr. J. Denton at the Aſſizes was of Opinion he could not upon 
this Iſſue; but upon a Motion for a new Trial, the Court held 
the Evidence ought to have been received, for the general Iſſue 
mentioned in the AQ muſt be underſtood to be any general Iſſue, 
and accordingly ordered a new Trial, 

If a Man accept a Bond for a Legacy, it is an Extinguiſhment 
of the Legacy; ſo if a Man accept an Obligation for a Debt due 
by ſimple Contract; otherwiſe ior a Debt due by Specialty; but 
if a Stranger give a Bond for a Debt due by ſimple Contract from 
another, it will be no Extinguiſhment. 

So if a Man after an Act of Bankruptcy committed, give a 
Bond for a ſimple Contract Debt, it will not ſo far extinguiſh the 


ſimple Contract as to deprive the Creditor of petitioning for a 
Commiſſion. 


It 


. — 
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If an Infant become indebted for Neceſſaries, and give a Bond Cr. El. 920. 
in a Penalty for the Money, it will not exſtinguiſh the ſimple Co. L. 172. 4 
Contract Debt, for the Bond is void, aliter if it be an Obligation 

in the very Sum. 

The Plaintiff gave a Note of Hand for Rent Arrear, and took Hwri ad 
a Receipt for it when paid, the Defendant afterward diſtrained for Nidamdoch, 
the Rent, the Plaintiff brought Treſpaſs ; and it was holden, that 1744, per 
notwithſtanding this Note, the Defendant might diſtrain, for it is B )- 
no Alteration of the Debt till Payment. But if A. indorſe a Lady Clifton, 
Note to B. for a precedent Debt, and B. give a Receipt for it as C. B. Tr. 
Money when paid, yet if he negle& to apply to the Drawer in 4. on 
time, and by his Laches the Note is loſt, it will extinguiſh the 
precedent Debt, and in an Action he would be nonſuited. | 

If a Landlord accept a Bond for the Rent, this does not ex- 3 Danv. 507; 
tinguiſh it, for the Rent is higher, and the accepting of a Secu- 
rity of an — bs no Bxtin iſhment of a Debt, as a Sta- 
tute Staple for a Bond. But 1 — obtained upon a Bond 6 Co. 44: 
is an Extinguiſhment of it. | 8 
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Ol Actions given by Statute. 
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211 iter F ! , 
AVING in the two former Parts of this Work treated of 
ſuch Actions as are founded either upon Torts or upon Con- 
tract, it is now proper to take Notice of ſuch Actions as are given 
by the Statute Law ; and they are of two Sorts : 


1. Such as are given to the Party grieved. 
2, Such as are given to the common Informer, 


It would be endleſs to mention all the Acts of Parliament that 
= Actions; I will therefore only ſet down ſuch as are in moſt 


equent Uſe ; taking Notice likewiſe of ſuch general Rules as are 
applicable to all Actions upon Statutes, 


C HAP. 
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CHAPTER I. 
Of Actions upon the Statute of Hue and Cry. 


Y the Statute of Winton, c. 2. the Hundred within which 
any Robbery is committed ſhall be anſwerable for the ſame. 

No Robbery will make the Hundred liable, but that which is 
done openly and with Force and Violence; therefore if a Carrier's ge 427. 
ve, or Servant conſpire to rob him, the Hundred is not anſwer- | 
able. | | 5 

By the ſame Statute if the Robbery be done within the Diviſion Flut. 123. 
of two Hundreds, both ſhall be anſwerable. 

If Robbers aſſault a Perſon in one Hundred, and he flies into 2 Salk. 6:;. 
—_— where he is purſued and robbed, the laſt Hundred is 

80 if a Perſon. be carried out of the Highway in the Hun- Raym. 826. 
dred of A. and robbed in a Coppice in the Highway in the Hun- 
dred of B. it will be ſufficient to charge the Hundred of B. 

But if one be taken in the Hundred of A. and carried into the 
Hundred of B. into a Manſion-houſe and robbed ; or taken in the 
Day Time in A. and carried to B. and there robbed in the Night, 
it is nat within the Statute ; for though there be no Occafion to Carth. 71. 
aver ig the Declaration that it was done in the Highway, any more 
than that it was done in the Day, yet it muſt be given in Evidence 
on the Trial, elſe the Plaintiff will be nonſuited. EA 

Proving that the Robbery was committed in a private Way, Far. 160. 
will be; ſufficĩent to charge. the Hundred, | 

A Robbery upon the Lord's Day by 29 Car. 2. c. 7. will not 
| the Hundred. But that Statute extends only to the Caſe of Teſkmaker v. 
travelling, therefore where the Plaintiff was robbed in going to 5 
Church on a Sunday he recovered. And upon any other Day, if 28. 1, 
there be as much Light as a Man's Countenance might be diſcern- S. 406. | 
ed by, though before Sun-riſe or after Sun-ſet, the Hundred ſhall 
be liable, if Robbers oblige the Waggoner to drive his Wag- » co. 6. 
2 the Highway by Day, but do not take any Thing till 5, = 

y 27 El. e. 13. No Perſon ſhall have an Action againſt the 
Hundred, unleſs he ſhall, 2 much conyenient Speed * 
2 


Ball v. Hund. 
Wymodeſley, 
Tr. 15 G. 2. 
Str. 1170. 


Cr. Car. 41. 
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be, give Notice to ſome of the Inhabitants of ſome Town, Village 
or Hamlet near to the Place where the Robbery was committed, 

By 8 G. 2. c. 16. No Perſon ſhall have an Action againſt the 
Hundred, unleſs befide the Notice required by 27 El. c. 3. he 
ſhall, with as much convenient Speed as may be, give Notice to 
one of the Conſtables of the Hundred, or to ſome Conſtable, 
Borſholder, Headborough or Tything-man of ſome Town, Pa- 
riſh, Village, Hamlet or Tything near unto the Place where, 
&c. or ſhall leave Notice in Writing of ſuch Robbery at the 
Dwelling-houſe of ſuch Conſtable, &c. deſcribing in ſuch No- 
tice to be given or left, ſo far as the Nature and Circumſtances of 
the Caſe will admit, the Felons, and the Time and Place, toge- 
ther with the Goods and Effects whereof he was robbed, 

B. was robbed a little after ſix in the Morning, his Stirrups cut, 
his Bridle and Saddle thrown into a Ditch, his Horſe turned looſe, 
two Miles and an half from Northampton. He went there after 
recovering his Horſe, &c. and gave Notice to the Inhabitants and 
to three Men in the Way, and then rode three Miles farther, and 
left Notice in Writing with the High Conſtable of the Hundred 
in which, Cc. and all this within two Hours of the Robbery : 
And upon a ſpecial Caſe ſtated had Jodgment, though it was ob- 
jected that he had given no Notice to the Conſtable at Northamp- 
ton, which was the the Perſon it might have been given to with 
moſt convenient Speed: But it was anſwered that it was put in the 
Alternative, and the Conſtable of the Hundred was the moſt pro- 
per, and this was done with all reaſonable Speed: It was ſaid that 
perhaps he went to Northampton for Advice, for Men do not carry 
the Act of Parliament in their Pocket, | | 

Notice given to the next Village forward in the Road is good, 
though it be in another Hundred, and though there were another 
Village à latere nearer in the ſame Hundred. The Word in the 
Act is near not neareſt, and five Miles have beenreckoned ſufficiently 
near: And it is good though the Village is in a different County. 

By 27 El. c. 13. The Party robbed ſhall not have any Action, 
except he firſt within 20 Days before ſuch AQion be brought, be 
examined upon Oath before ſome Juſtice of the Peace of the Coun- 
ty where the Robbery was committed, inhabiting within the ſaid 
Hundred or near the ſame, Whether he knew the Parties that 
committed the Robbery, or any of them; and if upon Examina- 
tion it be confeſſed that he does know the Parties, that __ - 

4 
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ſhall, before the Action commenced, enter into a Bond before the | 
ſaid Juſtice effectually to proſecute the Perſon ſo known, 

Though the Robbery were 20 Miles from the Place where the Lake v. Hon- 
Juſtice lived, and though it were proved that there were many 40 & Ce- 
Juſtices lived nearer, yet Abney J. held it ſufficient on a Caſe re- ,,,. 
ſerved, ſaying the Act was only di in that Reſpect. 

The Oath may be taken before a Juſtice of the County, though Jones 239. 
not in the County at the Time of adminiſtring it, for he acts only Cr. Car. 211, 
as a miniſterial Officer, and therefore an Action would lie againſt 1 Leon. 323. 
him if he refuſed to take the Examination. 

It is ſufficient for the Plaintiff to prove, that he who took the Per Parker 
Affidavit acts as a Juſtice of the Peace, and it ſhall be read upon g J: * 
Proof that it was delivered by his Clerk to the Perſon producing 1722 
it, without proving the Juſtice's Hand. | 

It is not neceſſary for the Juſtice to take the Examination in Graham ©. 
Writing, but if he appear at the Trial; and depoſe the Subſtance Flond of Be- 
of the uſual Affidavit, it is ſufficient, | WVxdens J. 


hut if the Juſtice have taken the Subſtance of the uſual Affida- Lenp 5: 
vit in Writing, and that is produced in Evidence, he ſhall not be Fund. of 
permitted to give Evidence at the Trial of any Thing elſe the Plain- 109 G. 2. 
tiff aid on his Examination, viz. Deſcription of the Robbers C. B. 

or Robbery different from what he ſhall give on the Trial. 

By 8 G. 2. c. 16. The Party robbed muſt, within 20 Days 
after the Robbery committed, inſert an Advertiſement in the Ga- 
zette, deſcribing the Felons, the Time and Place of the Robbery, 
together with the Goods and Effects taken. 

Chandler was robbed (inter al) of 15 Bank Bills, he knew the Chandler v. 
Value of each Bill, and the Dates and Numbers of 9, but not — 4 
knowing the Dates and Numbers of the other 6, in the Adver- Ber 1748. 
tiſement he only inſerted the Value, and not the Dates or Num- 
bers of any; upon this a Caſe being reſerved for the Opinion of 
the Court of C. B. they were equally divided upon the Queſtion, 
Whether he ought to recover for what was well deſcribed, viz. 
his Watch, Money, and the 6 Bills of which the Dates and Num- 
bers were not known, and thereupon the Peſea could not be deli- 
vered out; Willes Ch. J. and Burnet J. for the Defendant, Av: 
and Birch J. for the Plaintiff, This Caſe being attended wi 
many ſuſpicious Circumſtances, and for ſo large a Sum of Money, 
occaſioned the A of 22 G. 2. c. 24. whereby no Perſon ſhall re- 


cover againſt the Hundred in any Action on any of the _— of 
ue 
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Salk. 61 3. 


Carth. 147. 


Ai Iairodacbun iu the Las 


Hue and Cry more than 200 l. unleſs at the Time of the Robbery 
there be two preſent at leaſt to atteſt the Truth of his or their be- 
ing ſo robbed. | 

By the ſame Act of the 8 G. 2. the Party muſt, before any Ac- 
tion commenced, enter into a Bond in the Manner therein men- 
e e er for the Payment of 

S.. 15 | 

By the 27 El. the Action muſt be commenced within a Year 


after the Robbery committed, for which Reafon the Plaintiff muſt 


produce a Copy of the Original, to ſhew the Action commenced 
within the Time, as alſo that the Oath of the Robbery was within 
20 Days before the Teſte. | | TI 
By the ſame Act, if any one of the Offenders be taken by Purſuit, 
the Hundred ſhall not be liable, and by 8 G. 2. it is ſufficient if he 
be apprehended within 40 Days after Notice in the Gazette. But 
_ muſt be pleaded, and not given in Evidence on the general 
ue. 11 | {| 
If a Servant be robbed in the Abſence of his Maſter, of his 
Maſter's Money, either the Maſter or the Servant may bring the 
Action, but the Servant muſt take the Oath: But if he be robbed 
in the Preſence of his Maſter, of his Maſter's Money, the Maſter 
muſt bring the Action, and his Oath alone will be ſufficient. 
The Party robbed may be a Witneſs ex Necgſſitate, and by 8 G. 
2, an Hundredor may likewiſe be a Witneſs for the Hundred, 


2 R. A. 686. If the Maſter bring an Action on the Robbery of his Servant, 


Owen 72. 


he may be a Witneſs to prove the Delivery of the Money to him. 
The Plaiptiff need not prove the Robbery in the Place or in the 
Pariſh alledged in the Declaration, if it be proved within the ſame 


Per Holt, 5 Hundred. So Hue and Cry need not be proved by the Plaintiff, 
An. « Mad- though alledged in his Declaration, for it is the Part of the Hun- 


dred to levy it. 

By 27 El. c. 13. The Inhabitants of every Hundred, wherein 
Negligence of freſh Suit after Hue and Cry ſhall happen to be, 
ſhall: anſwer the one half of the Damages recovered againſt the 
Hundred, Cc. to be recovered by Action of Debt, &c. in the 
Name of the Clerk of the Peace of the County, for the Uſe of 
the Inhabitants of the Hundred in which, &c, 


c HA. 
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CHAPTER u. 


Of Adios upon the Statute of E. 6. for not Getting 
out of U 


T2 Mat erm 5 Ed. 6. e. 13. direQs the Tithe to 

be fairly ſet out under the Pain of Forfeiture of treble Value, 

without mentioning to whom; but that has been always conſtru- 2 Int. 650. 
ed to be the Proprietor of the Tithe, as he is the Party grieved. 

Ina this Action therefore the Plaintiff muſt prove himſelf enti- 
tled to the Tithe, the taking away by the Defendant, and the Va- 

le; but as the Action is nded on the Tort, the Plaintiff may cr. J. 437. 
declare as Firmarius vel Praprietarius without ſhewing any parti- 


cular Title. 

The Plaintiff declared as a Farmer of the R of ile wats 
and proved himſelf Leſſee of one Bellow, 8 1 to the Nl 
Dean and Chapter to whom the Rectory be 


the Leaſe from Bellw, but not N e _ 
him, however upon proving that he received Tithe of 
Farmer, it was Holden ſufficient by Pemberton Ch. Juſt. in Suſſex 
16823 and at the ſame Aſſizes the Plaintiff being Farmer under Hunridge v. 
the Dean and e Spy nay oc and proving he had received Gibbs. 
Tithes for ſome Years as ſuch, it was holden ſufficient without 
r any Leaſe. 
if the Plaintiff claim as Parſon, if the Title be not in Queſ- 
*. | is ſufficient I he prove Half in Poſſeſſion; but if 
the Title be in Queſtion, he muſt prove his Ordination by the 
Biſhop, his Inſtitution and Induction, Subſcription to the Decla- 
ration in the AR of Uniformity in the Preſence of the Biſhop, 
Ec. and his reading the 39 Articles within two Months, and de- 
claring his Aﬀent to them. 
Debt upon the Statute againſt three; upon Nil debet pleaded, Curt. 361, 
the Jury found that the Defendant Hancock debet 181. bat guoad 
the other Defendants Nr arbent; and upon Motion in Arreſt of 
Judgment, becauſe it was an Action of founded on a Con- 
tract which is intire ; the Court held it was founded on a Tort, 
and therefore one may be found guilty and the other acquitted, as 2 
4B 


* 
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in other Actions upon Torts ; and upon the Authority of this Caſe 
the Court of K. B. determined the Caſe of Hardman v. Whiteacre 
af, M. 22 G. 2. which was an Action of Debt againſt nine for 
keeping a Lurcher contrary to 8 G. 1. c. 19. All pleaded Ni di- 
bent, and Verdict as to fix, Qyod debent 51, and as to the three 
others Ni debent. 25 | 

Upon Nil debet a Lay Perſon cannot give a Non decimando in 
Evidence, but the King or a ſpiritual Perſon may, without ſhew- 
ing any Cauſe why diſcharged ; for it ſhall be intended by lawful 
Means, but where a ſpecial Verdict found that the Abbot of .4- 
bington was ſeiſed in Fee, and that he and his Predeceſſors held it 
diſcharged, and granted it to All Souls College, it was holden 


that the Preſcription was perſonal, and determined by the Aliena- 


tion, and that it could not be intended to be a Diſcharge by a real 
Compoſition, it not being pleaded or found by the Jury to be fo. 
And this leads me to take Notice of the Conſtruction of the Sta- 


tute of 31 H. 8. c. 13. as to Diſcharges of Payment of Tithe, At 


Common Law temporal Perſons had only two Ways to diſcharge 
Tithe ; the firſt was by Grant of the Parſon, Patron and Ordina- 
ry; the other by a Preſcription ſub modo, but not by an abſolute 
Preſcription. | 

Spiritual Perſons had four Ways of Diſcharge. 1, Bull of the 
Pope. 2. Compoſition, 3. Preſcription, all which were abſo- 
lute. 4. Order, viz. Ciſtertians, Templers, and Hoſpitalers of 
Jeruſalem, and was limitted to ſo long as the Land remained in 
their own Manurance, 

Then came 31 H. 8. and enacted that as well the King, as all. 
and every Perſon which ſhall have any Hereditaments which be- 
longed to Monaſteries or other religious or eccleſiaſtical Houſes, 
ſhall retain keep and enjoy the ſame according to their Eſtates and 
Titles, diſcharged and acquitted of Payment of Tithes, as freely 
and in as large and ample Manner as the ſaid late Abbots, &c, oc- 
cupied, poſſeſſed or enjoyed the ſame at the Days of their Diſſolu- 
tion, 5 

This Clauſe hath continued the Diſcharge by Bull, Compoſi- 
tion and Order, which were before the Act, and which elſe would 
have been diſſolved with the ſpiritual Bodies to which they were 
annexed. | 

It hath likewiſe continued the Diſcharge by * which 


though it would otherwiſe have continued in the Ring, who is 
Perſona 
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Perſona mixta, and therefore | capable. of ſuch a Diſcharge at 
— — failed in the Caſe of a mere 


Layman, ſuch a one (as I have already ſaid) not being allowed 
to plead a Preſcription in Non deci mando, but only in Modo deci- 
mandi. 

It hath alſo created one new Diſcharge, and that is Unity of 
Poſſeſſion of the Parſonage and Land in one Hand. 


But to make this Unity a good Diſcharge within this Act, - it Hob. 2g8. 


muſt be a perpetual one, i. e. a tempore cujus, &c till the Diſſo- 
lution; and though it be tual, yet if the Abbot or his Far- 


mer paid Tithe before the Diſſolution, that would deſtroy the 


Preſcription, becauſe it would prove there was no real Diſcharge, 
for an Unity by Preſcription is not itſelf a perfect Diſcharge, but 
from thence the Law will prima facie preſume one, though it 


0 8 


cannot be found; and therefore if the Jury find nothing but a per- Ingram 2nd 


petual Unity, it is found againſt the Pleader, and therefore in — 


pleading ſuch an Unity you muſt add, that ratione inde they held 
diſcharged of Payment of Tithe Time out of Mind, for that fixes 


it to the Statute ; yet the Unity and not the Concluſion muſt be 
traverſed, 


From hence it e that if the Appropriation were made 11 Co. 14. 
emory, 


within Time of upon the Point of Unity the Statute 
will be of no Avail, but in ſuch Caſe he may alledge the ſaid 
Branch of the AR, and that the Abbots, &c. @ tempore cujus till 
the Diſſolution, held the Land diſcharged of Tithe, and give ſuch 
Evidence that he may approve it, which muſt be @ Poftertor:. 


But if the Abbey were founded within Memory, or the Land 


purchaſed to the Abbey within Memory, then he cannot 
{cribe ; but if the Abbey had been Time out of Mind, a 
Appropriation ſince, yet he may preſcribe in a general Diſcharge ; 
for that may be, though an Unity came after. 


Of the other Ways of Diſcharge continued by this AR, it is Hob. 296. 


only neceſſary to ſay, they muſt 1 pleaded, for Tithe 
of Right belongs to the Church, and if you will diſcharge a juſt 
Demand, you muſt ſatisfy the Court of your Diſcharge. 


But note, this Clauſe of Diſcharge in 31 H. 8. extends only to , Co. 47. 


ſuch religious Houſes as came to the King by Virtue of that Act, 


or by 32 H. 8. c. 24. and not to ſuch which came to him either Rayw. 225; 


by Virtue of 27 H. 8. or 1 E. 6. 


1:8 An TntroduGlion ts the Lor 


Ingram n/ = —=Where the Diſcharge is by Order only, it is limited to ſo long 

Tbackllon. as the Land is in the Occupation of the Owners, but if the Land 
have never paid Tithe, though it be proved never to have been in 
Tenants Hands, yet the general Preſumption of a total Diſcharge 
ſhall prevail. 

Bourſcough . In Debt upon the Statute 2 E. 6. the Defendant pleaded Not 

Dot . Guilty, and infiſted on the Proviſo of barren Lands; the Caſe 

1693. was, he ploughed and denſhired an ancient Warren and Sheep- 
walk, in which were ſome Furzes, and the firſt Crop upon 107 
Acres was of the Value 240/. and upon this without more Evi- 
dence, the Judge thought it ſufficient to ſhew the Land was not 

2 la. 656.  ſugpte naturd barren but profitable Land. 

So if a Wood be ſtubbed and grubbed, and made fit for the 

Plough and employed thereunto, yet it ſhall pay Tithe preſently, 
for Wood Ground is Terra fertilis et fœcunde. 

Stockwell and Lord Hardwicke held ſuch Land only within that Clauſe of the 

July Pg Statute, relating to barren Land, as over and above the neceſſary 
Expence of incloſing and clearing, required alſo Expence in ma- 
nuring, before they could be made proper for Agriculture, and 
therefore decreed Tithe upon its being proved, that the Land bore 
better Corn than the Arable Land in the Pariſh, without any ex- 
traordinary Expence in Manure, &c. and that it had paid Tithe 
of Milk, Wood, &c. before. 14 

Note; in the ſame Cauſe it appearing that a Modus of 131. was 

paid for the Tithe of Grange Farm, to which there, was Common 
appurtenant in the Land incloſed, a Parcel of which was allotted 
by the Act for incloſing,to the Farm, the Chancellor held the 
Modus extended to ſuch incloſed Land. | | 

Wit and If one do gain Land from the Sea and plow it, he ſhall pay 

Bucks, Bull. Tithe, for the Land is not ſuapte natura barren, | 

25 So of any other Land covered with Water. | 

Cr. E. 4739 This Statute extends only to predial Tithe, i. e. ex fructibus 

2 Inſt. 643, prædiorum ut blada, fanum, &c. ſeu ex fructibus arborum, ut po- 

649. ma, pyra, &c. but Tithe of Cheeſe, Milk Calves, Lambs, &c. 
are not predial but mixed; and therefore in an Action brought for 
not ſetting out Tithe of Cheeſe, Milk, &c, after Verdict for the 


Plaintiff, Judgment was arreſted,” 


C HA P.- 
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CHAPTER III. 
Of Actions upon 5 EUS. 


HE 5 Elia. c. 4. enacts, That no Perſon ſhall exerciſe any 

Trade who has not ſerved as an Apprentice for 7 Vears, 
under the Penalty of 21. per Month, to be recovered by whom 
ever will ſue for the ſame. 

None but what were Trades at the Time of making the Statute Salk. 62 1. 
are within it, therefore it ought to be averred in the Declaration 
(or Indictment) that it was a Trade at the Time of making the 
AR, and it is a good Exception in Arreſt of Judgment, that it is 
not fo averred ; unleſs it be a Trade within the very Words of the Rex v. Mon- 
AR, and then no ſuch Averment is neceſſary. Hig 0s. 

And Note; it muſt be averred to be a Trade uſed within the Queen v. Ro- 
Realm (or Kingdom) of England or Wales at the Time of ma- —_ 22 
king the Act. | 

Only ſuch Trades are within the Equity of the Act as require Salk. 6: r. 
Skill ; but whether it were a Trade or not at the Time of making 
the Statute, or. whether any Skill be requiſite to the Exerciſe of it, 
is Matter of Fact proper for the Determination of the Jury. 

It has been obje&ed, that the uſing a Trade in a Country Vil- 1 Mod. 26. 

lage is not within the Statute, and in the Caſe of Rex v. Langley, 
H. 6 G. 2. Mr. J. Page ſaid he had often known Indictments 
quaſhed upon ſuch Exception : However, I do not apprehend it 
would now be allowed; for in ſuch Caſe at the Sittings at e- 
minſter it was mentioned, but Lord Ch. J. Lee made flight of the 
Odjection. 

It has been holden that ſerving ſeven Years as an Apprentice be- Salk. 67. 
yond Sea, without being bound, is ſufficient, and therefore an 
Indictment was quaſhed, becauſe it only ſaid he had not ſerved as 
an Apprentice infra regnum Anglia aut Malliam. 

In an Action qui tam for exerciling a Trade, the Queſtion aroſe Peaks and 
What ſhould be a Service ? On which Holt Ch. J. cited a Caſe be- Jen, it 
tween Hopkins and Yeung in B. R. on a ſpecial Verdict, where it ab 
was adjudged, that if a Perſon ſerve ſeven Years in the Exerciſe of S. K. Ms. 
his Trade to any Perſon exerciſing that Trade, though that Per- 

(on have no Right to uſe that Trade, yet being employed in it ſe- 
Aa2 ven 
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ven Years, that ſhall be a good Service though he were not an Ap- 
prentice ; alſo he faid he had holden that if a Woman marry a 
Tradeſman, and be employed therein ſeven Years, and then the 
Huſband die, ſhe may uſe that Trade after her Huſband's Death ; 
and alſo if ſhe marry a ſecond Huſband, ſhe may continue to ex- 
erciſe that Trade, and if ſhe die her Huſband may continue to 
exerciſe it, provided he were employed in the Exerciſe of it feven 
Years in his Wife's Life-time ; he ſaid he had mentioned all theſe 
| Opinions of his to the reſt of the Judges, who all concurred. 
Rex v. Drif- The foregoing Caſe ſhews that the Conſtruction put upon this 
1 Statute has been a very liberal one in Favour of Defendants ; how- 
bel cor ever there has been no Caſe which has been determined to be with- 
in the Act, unleſs there have been in ſome Manner a Service for 
ſeven Years; therefore one who is a Partner to a Perſon qualified 
will not be within the AR, unleſs he have ſerved ſeven Years. 
But if the Defendant can in any Manner prove the following of 
the Trade for ſeven Years, it will be fufficient without any Bind- 
ing (and he ſhall be ſuffered to make it out by Months and 

2 Rm. Weeks); yet the Word Apprentice is the very material Word of 

+ Lt the Statute, and an Indictment without it would be ill. 

Wallen v. It has been holden to be ſufficient if the Defendant have follow- 

- xg ed the Trade ſeven Years as a Maſter, without any Proſecution 
againſt him with Effect. 

Salk. 610. On a ſpecial Verdict the Caſe was, The Defendant was a Turkey 
Merchant, and exported Woollen Manufacture into Turkey ; he 
employed Clothiers that had ſerved Apprenticeſhips to work the 
Cloth in his own Houſe at his own Charge, and with his own 
Materials ; and the Court held that the Defendant was the Trader 
in this Caſe, becauſe he employed the reſt who were but as Ser- 
vants ; they held likewiſe that this was trading within the Statute, 
for whether the Utterance be within the Realm, or in Turkey is 

not material. 

Raynardv. But where a ſpecial Verdict found that the Defendant was a 

3 Money Partner in the brewing Trade with Cox, who was quali- 

0 n fied, but that by Agreement he was not to interfere in the Trade, 

but that Cox had an Allowance for that Purpoſe, the Court held it 

was not within the Meaning of the Statute. 

Rex v.Sey Note; Freemen and their Wives cannot be Witneſſes, where 


mour, M. © Part of the Penalty goes to the City or Town Corporate where the 
Raym Offence is committed, 


G. Hall. 3 | Though 
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Though the Plaintiff in his Action be not entitled to. Coſts if he Jeynes . 
0 yet he-muſt pay them if the Verdiet be found againſt 186. 2.0 


CHAPTER iv. 
General Rules concerning Actions on penal Statutes. 


Y 31 El. c. 5. it is enacted, That all Actions, &c. brought 

for any Porfeiture upon any penal Statute made of to be 
made, whereby the Forfeiture is limited to the King, ſhall be 
brought within two Years ; and all Actions upon any penal Sta- 
tute, the Benefit whereof is limited to the King and to the Proſe- 
cutor, ſhall be brought within one Year. | 

And in Default of ſuch Purſuit, then the ſame to be brought for 
the King at any Time within two Years after that Year ended. 
And if any Suit againſt any 8 Statute made or to be made, ex- 
cept the Statute of Tillage, ſhall be brought after the Time in that 
Behalf before limited, the fame ſhalt be void and of none Effect. 

Upon this Statute it has been holden, that if any Offence prohi- 4 Mod. :44. 
bited by any penal Statute be alſo an Offence at Common Law, the * 0. 353. 
Proſecution of it as an Offence at Common Law is not reſtrained 
by this Act. 2. That the Defendant may take Advantage of this Noy 71. 
Statute on the general Iffue, and need not plead it. 3. That the 
Party grieved is not within this Statute, but may fue as before : 

But Quære where the Suit is firſt given to the Party grieved, and Cant. 232. 
then to the Common Informer? 8 3 

On a Caſe reſerved it appeared that the Action of Debt was Lookup v. 
brought on 9 An. c. 14. by a Common Informer againſt Sir T. F. Sir T. Fre- 
for winning 52 5“. of G. L at Cards, The Money was loſt and -— 3p RA 
paid 11 March 1757, and the Original not ſued out till Mic. 1762. 
The Court of C. B. held it a Caſe within 31 El. though the Action 
given in the firſt Inſtance to the Party grieved, and afterward to 
the Common Informer alone: For ſuch Action would have been 
within the 7 H. 8. and the 3! El. was made to narrow the Time 
given by that Statute, and therefore could never mean to leave any 
Actions unreſtrained in Time; the latter Part of the Clauſe muſt 
therefore be conſtrued to extend to them, ' 

t 


18 2 


_ Carth. 232, | 


Morris and 
Harwood, 
Mic. 3 G. 3. 


Hicks's Caſe, 
Salk. 372. 
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It has been determined that ſuing out a Latitat within the Year, 
is a ſufficient Commencement of the Suit to ſave the Limitation of 
Time. But if the Writ were not ſued out till after the Year, tho 
by Relation it would be within the Time, the Plaintiff ought to 
be nonſuited. C 

By 21 Jac. 1. c. 4. All Offences againſt penal Statutes, for 
which any Common Informer may ground an Action, &c. before 
Juſtices of Aſſize, &c. (except Offences concerning Recuſancy or 
Maintenance, or the King's Cuſtoms, or tranſporting Gold and 
Silver, Ammunition or Wool, Cc.) ſhall be commenced, ſued, 
tried, recovered and determined by Action, Ce. before the, Juſtices 
of Aſſize, Cc. or before Juſtices of the County, &c. and the like 
Proceſs in every popular Action, &c. ſhall be as in Actions of 
Treſpaſs vi et armis at Common Law, and in all Suits on penal 
Statutes the Offence ſhall be laid in the proper County; and if on 
the general Iſſue the Offence be not proved in the ſame County in 
which it is laid, the Defendant ſhall be found Not guilty. "+ 

In the Conſtruction of this Act it has been holden, that it does 
not extend to any Offence created fince that Statute, but that where 
a ſubſequent Statute gives an Action of Debt or other Remedy for 
the Recovery of a Penalty in any Court of Record generally, it ſo 
far impliedly repeals 21 Fac. 1. However the Offence muſt be 
laid within the proper County, 4 

This Statute gives no new Juriſdiftion to the Courts therein 
mentioned ; therefore Suits for ſuch Offences, over which they 
had no Juriſdiction before the Statute, muſt be brought in the 
Courts of Weſtminſter. | | 

In the Caſe of the K. v. Martel, M. 25 Car. 2. in an Informa- 
tion on the 5 Eliz. it was holden, that it lay not originally in X. B. 
becauſe the 21 Fac. 1. hath negative Words, but that if it be be- 
gun originally below, the Party may remove it by Certiorari if he 


will, and give Juriſdiction to that Court, for it is a Statute for the 


1 Show. 354- 


Eaſe of the Subject; but the King cannot remove it. 5 
No Suit by a Party grieved is within the Reſtraint of the Sta- 
tute. ban banhty wn x . 1 9065 | 
By 18 Elia, c. 5. No Informer ſhall compound or agree with 
any that ſhall offend againſt any penal Statute for an Offence com- 
mitted, but after Anſwer made in Court to the Suit, nor after An- 
iwer but by Conſent of the Court. : 5 | 
p " is 
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This extends only to CommonInfdrtners;, i) 21 3 yo 2d 

It extends as well to ſubſequent penal Statutes, as to thoſe which-Hue. 35. 
were in Being when N was made., i bono nod batt Cl 

By that Statute the Common Informer muſt ſue in proper Per- Maggs ans 
ſon, or by his Attorney: Therefore, an Infant cannot be a Com- Elis. M. 5 
mon Informer, for he muſt ſue by Guardian... © 

A Common Informer cannot ſue for a leſs Penalty than the Sta- Cunningham 
tute gives; if he do, though he have a Verdict, Judgment will = 9p 
be arreſted. Ex. gr. If a Common Informer were to ſue for the c 3. 
fingle Value of Money won at Play, where 9 An. c. 14. gives the 
treble Value. 

In an Action on a penal Statute it was moved by the Defen- Shinler v. 
dant, that the Plaintiff ſhould give Security to pay the Coſts, upon Roberd. E. 
Affidavit that he was a poor Man, But the Court refuſed the Mo- C. = 5 
tion, for the Statute having given him a Power to ſue, it is a Debt 
due to him; but if it appeared that the Action was brought in a 
feigned Name, they would oblige the real Proſecutor to give Se- 
curity, 

The Court will on Motion give the Defendant Liberty to pay Walker a- 
the Penalty into Court with Coſts. 8 e 
Wherever the Action is founded on a penal Statute, Not guilty Hob. 218. 

or Nil debet are good Pleas. A 

If a Defendant would plead a Recovery in another Action for. Jackſon axd 
the ſame Offence in Bar, he muſt take Care to ſet out in his Plea, * Tr, 
that the Plaintiff in the other Action had Priority of Suit; if he dos 
not, his Plea on Demurrer will be bad, but the Record of a Reco- 

very in another Action cannot be given in Evidence on Ni debet. 

For if it be pleaded, the Plaintiff might reply Nu tiel Record, or Str. 301. 
that it was a Recovery by Fraud to defeat a real Proſecutor, which 97. 8, 137. 
he cannot be prepared to ſhew on the general Iſſue. WY" #: JO 

And Note; that if both Actions were brought the firſt Day of Hob. 128. 
the Term, ſo that neither has Priority of the other, the Defendant 
may plead each in Bar of the other, 

The Proviſo in the Oxford Act, 16 & 17 Car. 2. that that Sewel v. Ea- 
AR ſhall not extend to any Action or Information on any penal 2 f Hun 
Statute, muſt be underſtood of popular Actions and Informations, 1. C. B. 8 2 
and not of Remedies given by Statute to the Parties grieved. 

The Act of 24 G. 2. c. 18. (reciting that by the 4 & 5 An. it su. 1085. 
was enacted, that every Venire Facias ſhould be awarded out = 
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the Body of the County with a Proviſo, that it ſhould not extend 
to any Action or Information upon any penal Statute, and that the 
Proviſo had been found inconvenient) enacts, That every Venire 
Facias for the Trial of any Iſſue in any Action or Information upon 
any penal Statute, ſhall be a of the Body of the proper 
County where ſuch Iſſue is triable. | 


PART 


PART IV. 
Containing O N B BOOK. 


Of criminal Proſecutions relative to 
Civil Rights, 8 81 
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HOUGH criminal Proſecutions (as ſuch) are not withs 


Bolts l b yet there bein yo 
vil Rights come in Queſtion, am nech 
abe Nodes of than. 4 


I ſhall therefore in this Bock treat, 


1. Of the Writ of Mandamus. | 
2, Of Informations in Nature of Qyo Warrants, 


B b CHAP- 


K 


11 Co. Bag's 
Caſe. 
Wheeler and 
Trotter, E. 


8 C. 2. 
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CHAPTER I. 
Of Writs of Mondamius. 
HE Writ of Mandamus is a prerogative Writ iſſuing out of 
the Court of K. B. (as that Court has a general Superinten- 


dency over all inferior Juriſdictions and Perſons) and is the proper 
Remedy to inforce Obedience to Acts of Parliament and to the 


King's. Charter, and in ſoch Caſe is demandable of Right; but 


where the Right is of a private Nature, as to an Office in which 


2 M. 316. 


Rex v. Dr. 
Walker, E. 
9 G. 2. 


Rex v. 
Churchwar- 
dens and O- 
verſeers of 
Clerkenwell, 
8 G. 1. 


Mic. 25 G. 2. 


the Public is not concerned, ſuch as a Deputy Regiſter, c. it is 
diſcretionary in the Court to grant or to refuſe it. 

Therefore in every Application for a Mandamus it muſt appear 
what the Office is; and for this Reaſon a Mandamus to ſwear one 
who was elected to be one of the eight Men of 4/birn Court 
was denied, becauſe it did not appear what the Office was. 

A Mandamus is never granted to compel a mere miniſterial Of- 
ficer to do his Duty. Neither has it ever been granted to oblige 
a Viſitor to exerciſe his Juriſdictio o. | 

This Writ lies as well to reſtore one who has been unjuſtly re- 
moved, as to admit one who has a Right; though perhaps there 
may be this Difference between the two Caſes; that where it is to 
ſwear, or to admit, the Court will, in'caſe the Right appear plain, 
grant the Writ upon the firſt Motion : But where it is to reſtore 
one who has been removed, they will firſt grant a Rule to ſhew 
Cauſe why ſuch a Writ ſhould not iſſue. 9 55 

And Note; The Rule to ſhew Cauſe muſt be always on the 
ſame Perſons to whom the Writ is to be directed; therefore a 
Rule upon Churchwardens and Overſeers, to ſhew Cauſe why a 
Mandamus ſhould not iſſue, directed to them and the twenty 
principal Inhabitants of the Pariſh, was holden to be bad; how- 
ever, the Court upon Motion gave leave to amend the Rule, fay- 
ing it would be good on new Service, | 

Upon a Motion for a Mandamus to the Warden of the Vint- 
ners Company to ſwear J. S. one of the Court of Aſſiſtants, the 
Affidavit being only that he was informed by ſome of the Court 
of Aſſiſtants that he was elected, and no poſitive Affidavit of an 


Election, the Court would only grant a Rule to ſhew — 
aid, 
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| laid, if there had been a- poſitive Affidavit of his EleQion, they 


would have granted the Writ in the firſt Inſtancce. 
N. B. In this Caſe there was an Affidavit that he applied to 
inſpect the Court Books, in order to ſee whether he were elected, 
and was refuſed ; without which the Court would have hardly 
granted a Rule. eher 
Note; Where it is a Corporation by Preſcription, the Conſti- Ibid. 
tution of it (as well as the Parties Right) muſt be verified by 
Affidavit. Where it is by Charter, a Copy of it muſt be pro- 
duced at the Time of making the Motion. 15 
Where they grant a Rule to (hew Cauſe, though upon ſhewing Rex e Dr. 
Cauſe it appear doubtful, whether the Party have a Right or not, _ Tr. 
yet the Court will iſſue the Mandamus, in order that the Right OP 
may be tried upon the Return. * 5 
It makes no Difference by what Mode the Party becomes in- Rex v. Ld. 
titled to the Franchiſe, whether by Charter, Preſcription or Te- enge. 
nure; therefore where by the Cuſtom of the Borough of Mid- * © © 
burſt, the Jury at a Court Baron is to preſent the Alienation of 
every Burgage Tenement, and upon ſuch Preſentment the Steward 
is to admit the Tenant, who then becomes intitled to the Fran- 
chiſes of the Borough : The Jury at a Court Baron in 1749, 
having refuſed to preſent ſeveral Conveyances of Burgage Tene- 
ments, the Court granted a Mandamus to the Lord to hold a 
Court, and to the Burgeſſes to attend at ſuch Court and to preſent 
the Conveyances. And though one Mandamus will not lie to / 
reſtore ſeveral Perſons, yet the Court held it would lie in this Caſe 
to the Jury to do an Act to perfect the Rights of ſeveral. | 
So where by the Cuſtom, the Court Leet was to preſent to the Caſe of the 
Steward the Perſon whom the Commonalty of the Borough bad 3 
choſen to be Mayor, the Court granted a Mandamus to the Stew- 2. 
ard to hold a Court Leet, and to the In- Burgeſſes to attend at ſuch 
Court, and to preſent J. D. who had been choſen by the Com- 
monalty. | Hat 7 
And it is the ſame where no particular Perſon is intereſted, as Cle of — 
where by Charter or Preſcription the corporate Body ought to gba, 
confiſt of a definite Number; and they neglect to fill up the Va- 23 G. 2. 
cancies as they happen, the Court will grant a Mandamus, 
But as the Power of K. B. extends only to inforce Obedience 
to the King's Charter, there were many Caſes in which the Court 


could not interpoſe; as N the Charter a particular 3 


Caſe of the 
Corporation 
of Ordford, 

9 G. 2. 

Caſe of the 
Bor* of Tin 
tagel, 9 G. 2. 


Overſeers of 
Salop, H. g 
G. 2. 


- © fixed for the Election of a 


face at t 
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or other Chief Officer, and no 
Election was had upon ſuch a Day; for in ſach Caſe-command- 
ing the Corporation to proceed to an Election at another Day, 
would not be inforeing Obedience to the King's Charter, but to 
authorize them to act in Oppoſition to it; therefore the Statnte of 
11G, 1. enacted, that if no Election ſhould be had of the Ma 


or other Chief Officer upon the Charter Day, — 


ſhould not be thereby diſſolved, but might meet at the Town 
Houſe on the Day after, and to Election, and if no Ele- 
tion ſhould be made on the Charter Day, nor in Purſuance of that 
Act, or being made ſhould afterward become void, the Court of 
K. B. might grant a Mandamus requiring an Election to be made. 
This being a beneficial Law for the Subject, the Court has been 
very liberal in their Conſtruction of it, have ed a 
Mandamus for the Election of a Mayor, though there tad been 
no legal Mayor for four Years preceding. | 
So they have granted a Mandamus where there was a Mayor de 
he Time, it appearing clearly there had been no due Elec- 
tion. But where it appears at all doubtful whether the pri 
Election be not legal, the Court will not grant ſach a 
till the Validity of the prior Election has been tried in a proper 
Manner by Information, SLE 
The firſt Writ of Mandamus always concludes with command- 
ing Obedience, or Cauſe to be ſhewed to the contrary ; but if a 
Return be made to it, which upon the Face of it is inſufficient, 
the Court will grant a peremptory Mandamns, and if that be not 
obeyed, an Attachment will iflue againſt the Perſons diſobeying 
So if no Return be made, the Court will grant an Attachment 
ainſt the Perſons to whom the Mandamns was directed; with 
is Difference, however, that where a Mandamns is directed to u 
Corporation to do a corporate Act, and no Return is made, the 
hment is granted only againſt thoſe particular Perſons who 
refuſe to pay Obedience to the Mandamus : But where it is direc- 
ted to ſeveral Perſons in their natural Capacity, the Attachment 
for Diſobedience muſt iffue againſt all, though when they are be- 
28 Court the Puniſhment wilt be proportioned to their Of- 


If the Return upon the Face of it be good, but the Matter of it 
kalle, an Action upon the Cafe lies for the Party injured, _ 
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the Perſons making ſuch falſe Return. And where the Return is Carth. 171. 
made by ſeveral, the Action may be either joint or ſeveral, it be- 
ing founded upon à Tort ; but if it appear upon Evidence that the 
Defendant voted againſt the Return, but was over-ruled by a Ma- Reym. 564: 
jority, the Plaintiff will be nonſuited, and though the Return be 
made in the Name of the Corporation, yet an Action will lie againſt 
the particular Perſons who cauſed the Return to be made; or if Salk. 374. 
the Matter concern the public Government, and no particular Per- 
ſon be ſo intereſted as to maintain an Action, the Court will grant 
an Information againſt the Perſons making the Return. 
Note ; Where ſeveral join in an Application for a Mandamus, 1 Raym. 125: 
they muſt all join in the Action for a falſe Return. 
And if in fuch Action or Information the Return be falſified, Salk. 430. 
the Court will grant a peremptory Mandamus ; however, no Mo- 
tion can be made for it till four Days after the Return of the Poſes, 
. — the Defendants have fo long Time to move in Arreſt of 
udgment. . | 
Note ; The Action muſt be t in K. B. for if it be brought gik. 429. 
in C. B. though the Plaintiff have Judgment, the Court of K. B. 1 Raym. 126, 
will never grant a peremptory Mandamus, for that recites the Fact 
frout confiat nobis per recurdum. Yet where in an Action for a 
falſe Return Judgment was given for the Defendant, and upon a 
Writ of Error Judgment was reverſed in the Exchequer Chamber, 
the Court of X. B. granted a peremptory Mandamus before Judg- 
ment entred, ſaying it was a mandatory Writ, and not a judicial 
Writ founded upon the Record. | 
This was the Method of proceeding at Common Law, but now 
by Statute 9 An. reciting, That Whereas divers Perſons who had 
a Right to the Office of Mayors or other Offices within Cities, 
Towns, Corporations, Boroughs and Places, or to be Burgeſſes 
or Freemen thereof, have either been illegally turned out, or 
have been refuſed to be admitted thereto, and have no other Re · 
medy to procure themſelves to be admitted or reſtored, than by 
Writs of Mandat, the Proceedings on which are very dilatory 
and expen ſive, n i enacted, | 1 
I. That a Return ſhall be made to the firſt Writ of Mandamut. 
2. That the Perſons profecuting ſuch Writ may plead to as tra- 
verſe all or any the material Facts contained in the Return, to 
which the Perſona making ſuch Return ſhall teply, take Iſſue or 


Demur ; and ſuch further Procerdings ſhall be had therein, 0 
3 5 might 
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might have been had if the Perſon ſuing ſuch Writ had brought 
his Action on the Caſe for a falſe Return; and in Caſe a Verdict 
ſhall be found, or Judgment given for him upon a Demurrer, or 
by Nihil dicit, or for want of a Replication or other Pleading, he 


| ſhall recover Damages and Coſts: And a peremptory Writ of 


Poſt, 


Salk. 434- 
Skin. 669. 


Str. 1056 1. 


Rex v. May- 
or and Alder - 
men of Not- 
tingham, H. 
25 G. 2. 
Salk. 374. 

S. P. 


Mandamus ſhall be granted without Delay for him for whom Judg- 
ment ſhall be given, as might have been if ſuch Return had been 
adjudged inſufficient. And in Caſe Judgment ſhall be given for 
the Perſons making ſuch Return, they ſhall recoyer Coſts, 

3. All the Statutes of Amendment and Jeofail ſhall be exten- 
ded to Writs of Mandamus, and the Proceedings thereupon. 

Before the Act an Attachment did not iſſue for want of a Re- 
turn till after a Pluries Mandamus, and after that a peremptory 
Rule for a Return which created much Expence and Delay; in- 
deed in extraordinary Caſes, where the Court apprehended much 
Miſchief from the Delay, they would require a Return to the 
Alias, a ; 

If in a Proceeding under the Statute no Damages are given by 
the Jury, the want of it cannot be ſupplied by a Writ of Enquiry: 
But in ſuch Caſe the Party may bring an Action for a falſe Return; 
for the Act does not take away the Party's Right to bring ſuch 
Action, but only provides that in Caſe Damages are recovered, by 
Virtue of that Act, againſt the Perſons making the Return, they 
2 not be liable to be ſued in any other Action for making ſuch 

eturn. A Nan 

So an Information may ſtill be moved for againſt the Perſons 
making the Return, in ſuch Caſes where no particular Perſon is 
ſo intereſted as to bring an Action. | ; 

N. B. The Return muſt be filed and allowed before the In- 
formation can be moved for. n 

It appears from the wording of the Statute that there are many 
Caſes to which it does not extend; therefore in all thoſe Caſes the 


Proceedings muſt be according to the Courſe of the Common Law. 


1 P. W. 351, 


Str. 983. 


Though ſince this Act a Mandamus is in Nature of an Action, 
and Error will lie upon it, yet that has been holden to be no Super- 


ſedeas to the 3 . yet Qyære as to this, for 
rror 


where, after a Writ of rought upon a Judgment in an Ac- 
tion upon the Caſe for a falſe Return, a Motion was made for a 
peremptory Mandamus, it was refuſed, and there ſeems to be no 
eſſential Difference between the two Caſes,  . 


o 
- 


Having | 


Bn . * hy | FA. . . 8 
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| Having nor taken. a general View of this Writ and the Pro- 
ings thereupon, I ſhall proceed to conſider what will be deem 


* 


ed a good Writ, and what a good Return to it. 
n „ e 

1. Where at is to be done by Part of the Corporation : Raym. 560; 

only, (Ex. gr. Mayor and Aldermen) 1 2 Writ may be either n 

directed to the whole Corporation, or to the Mayor and Aldermen 

ſingly. But if it be to be done only by the Mayor, and the Man- Sak. 201. 

damus be directed to the Mayor and Aldermen, it will be bad. 

2. The Writ muſt contain convent Certainty, in ſetting 
forth the Duty to be performed; but it need not particularly ſet 
forth by what Authority the Duty exiſts. 

Therefore where a Mandamus to the Commiſſary of the Arch- Su. 896. 
biſhop of Nr, to admit a Deputy Regiſter, ſtated quod minus rite. 
recuſavit to admit, it was holden ſufficient, though it was objec- 
ted it did not ſtate the Defendant's Right to admit. 

So a Mandamus to the Dean of the Arches to grant Probate to Str. 857; 
Lord Londenderry's Executors, ſetting out that the Dean juxta 
Juris exigentiam recuſavit, was holden ſufficient, though it was 
objected that it did not ſhew the Dean's Title to grant Probate ; 
not having ſet out that there were bona notabilia. | 

So a Mandamus, reciting Whereas there is or ought to be one Rex v. the 
Bailiff and twelve capital Burgeſſes. -y "wade 

7 An. 

So a Mandamus, reciting that Whereas there ought to be a Rex v. May- 
Common Council conſiſting of the Mayor and 24 Perſons choſen cls of Not- 
by the Mayor and Burgeſſes, without ſtating whether by Charter tingha, H. 
or Preſcription. 23 C. 2, 

Note; the Time for taking Exception to the Writ, is after the; M. 314. 
Return made, and before it is moved to be filed. 

2. What will be deemed a good Return. : 

1. The Return muſt be certain to every Intent, but it may con- Salk. 432, 
tain ſeveral Matters, provided they be conſiſtent, 436. 

If a Writ be directed to a Corporation by a wrong Name, they Salk. 434. 
may return this ſpecial Matter, and rely upon it, but if they an- Id. 433. 
(wer the Exigency of the Writ, they cannot take Advantage of the 
Miſnomer.. 

If the Suppoſal of the Writ be falſe in not truly ſtating the Con- Salk. 431. 
ſtitution of the Corporation, it will not be ſufficient for the Return 
ta ſtate it truly, but they muſt deny the Suppoſal of the Writ. 
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den, 9 G. 2. 


11 Co. 


Str. 819. 


Rex v. Cor- 
2 of 

oncalter, 
Tr. 25, G. 2. 
Rex v. May- 
or of Derby, 
9 G. 2. 


. Intoedufticn t6:the. L 


Mandan to ſwear A. and B. Churchwardens, — they 
were debita mode electi, the Return was quad non fucrunt deb. 
electi, without ſaying ner enrum alter, and holden for one 
could not be ſworn upon that Writ ; if both were not choſen, the 
Writwas miſconceived. It was likewiſe holden, that where the 
Writ is to ſwear one deb. modo electut, quad non fuit deb. modo clec- 
tus is a good Return; but where the Writ is electus only, ſuch a 
Return would be nought, becauſe out of the Writ and evaſive, 

If a Perſon choſen Alderman, Burgeſs, c. after Notice given 
him of his Election fit BY and ſee the Corporation fill up his Va- 
cancy, without making any Claim to be admitted, this will a- 
mount to a Refuſal; and the Mayor may to a Mandemus to ad- 
mit him return that he had refuſed, and if Iſſue were joined upon 
that Return, Evidence of the Fact would ſupport the Return. 

2. Where the Mandamas is to reſtore a Perſon who has been 
removed from an Office, the Return muſt be very accurate in ſta- 
ting the Corporation's Power to remove, the Cauſe of Removal, 
and the due Execution of the Power. | 

1. As to the Power of Removal it is laid down in Bag's Caſe, 
that no Corporation can disfranchiſe a Member of it before a Con- 
viction at Law, unleſs they have Authority ſo to do either by Char- 
ter or Preſcription, though the modern Opinion has been that the 
Power of Amotion is incident to the Corporation. However, 
what Power ſoever there may be in the Corporation at large, there 
cannot be ſuch Power in any Part of the Corporation without Char- 
ter or Preſcriptian ; therefore if a Return were to ſet out a Remo- 
val by the Common Council, without ſhewing how they were 
authorized, it would be bad. | | 

2. As to the Cauſe of Removal, any Member of a Corporation, 
for any Offence committed againſt his Oath of Office and Breach 
of his Duty as a Member, is removable without any previous Con- 
viction. But there muſt be a previous Conviction to warrant an 
Amoval for an Offence which has no immediate Relation to his 
Office, ſuch as Perjury, Forgery, &c. Where the Offence is cri- 
minal in both ReſpeRs, the Difference ſeems to. be, that if it con- 
fiſt of one ſingle Fact, as burning the Charters of the Corporation, 
Bribery, &c. there muſt be a Conviction, but not where it may 
be conſidered as abſtracted the one from the other; as a Riot and 


Aſſault upon any other Member, ſo as to obſtruct the Buſineſs of 
the Corporation, | 


As 


Relativr to Trialr at Niſi Prins. 

As to ſuch Crimes whereof a previ | 4 
to found the Disfranchiſement upon, it is the Infamy of them 
that renders him an improper Perſon to be Continued in an Office 
of Truſt ; therefore if the Crime for which he is convicted be ſuch 


as does not carry ſuch Infamy with it, it will be no Cauſe of Dif- 
franchiſement ; as if he were convicted of a fingle Aﬀault. 


As to what ſhall be faid to be ſuch a Breach of Duty as will be 
4 good Cauſe of Disfranchiſement, it is certain that a total Deſer- 
tion of the Duty of his Office is a go Cauſe of Amoval ; but ir 


may be difficult to determine in what particular Offices a bare 
Non-refidence will amount to fuch a Defertion. | 


Where Offices are in tual Execution, there muſt be a per- Rex * ros. 
Reſidence, ſuch as that of Sheriff, Mayor, Coroner, Wc. ſonby. Mic, 
t in other Caſes a local Refidence is not neceſſary; as in the? 


Caſe of a Recorder, Freeman, &c. And it would 
ſay that Non-refidence barely ſhould be a Cauſe of Amoval, when 
notwithſtanding' ſuch Non-refidence, they may do all that their 
Duty requires, But if ſuch Perſons totally deſert their Office, it 
will be a good Cauſe of Amoval. As if a Recorder upon Notice 
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lows Con kchen | necelTry ti 


abſurd to 4 Mod. 56, 


Serj Whit, 


given to him ſhould _— to attend at their Seffions, where he acre's Caſe, 
} 


ought to attend and 
Juſtice. © 


ſuum reliquit, i. e. it ought to ſhew a Non-refidence upc 
Office, and not barely a Non- reſidence within the Precincts of the 


n, 
And though Refidence be made a neceflary Qualification for Rex v. Mile, 
6 G. 1, 


Election, yet without an expreſs Clauſe in the Charter Non - rei- 
dence will not of itſelf be a Cauſe of Amoval. | 


ſt the Corporation in the Proceedings of balk. 434, 
But in ſuch Caſe the Return ought to be, that rece/t er * 


4 Mod. 33, 


In a Mandamus to reſtore Sir J. 1 his Office of Al- Salk. 433, 


derman the Return was, that he at an Afﬀembly of the Corpora- 
tion came, et ferfonaliter, libere et debito modo refignavit the 
Office, declaring he would continue to ſerve no longer in that 
Office, whereupon they choſe another in his Room : And this 
Declaration in a corporate Aſſembly was holden good, efpeci 
as the tion accepted it, and choſe another in his Room ; 
but till ſuch Election he had Power to waive his Refignation. But 
a Return that he conſented to be turned out would not be good, 
but if in ſuch Caſe they were to return, that he reſigned, and they 
| Cc accepted 


2 Raym, 
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accepted and choſe another in his Room, ſuch Evidence would 

be ſufficient to prove it. 1 „ 

1 Sid. 14. If it appear upon the Face of the Return, that the Party has no 
Right to the Office, though in other Reſpects the Return be bad, 

yet the Court will not grant a peremptory Mandamus. As where 

the Return ſtated the Office of Town Clerk to be diſpoſable ad li- 

bitum of the Mayor, and that the Mayor had appointed another; 

though the Reaſon given for his Amoyal was not good, yet the 


Court refuſed to grant a ptory Mandamus. 5 
Rex v. May- So where it peared War the Perſon had deſerted. his Office, 
or, &c. of and that it was led up, though it was returned that he-was for 
Mic. 21 G, that Cauſe amoved by the Common Council, without atiog-that 
2. they had a Power ſo to do either by Charter or Preſcription : ,.._. 
Salk. 435. But though it appear by the Return, that he is an Officer ad f. 
Ibid. 429. Gitum, yet if they do not return a Determination of their Will, 
but ſtate germ Reaſons for the Amoval which are not ſuffici- 

ent, the Court will grant a peremptory Mandamus.. 
1.4. Raygn, A Return that he had obſtinately and voluntarily refuſed to abey 


1564 Orders and Laws, &c. contrary to the Duty of his Office ang his 
* would be too general; the particular Laws ought to be ſpe- 
cified, | | e 
Ibid, _ So a Return of a Miſbehaviour in one Office (Ex. gr. Cham- 
berlain) would be no Reaſon for his being amoved out of ano- 
6 ther, as that of a capital Burgeſs. | 5 
Carch. 173. There cannot be any Cauſe to disfranchiſe a Member of a Cor- 
poration, unleſs it be for a Thing done, which works to the De- 
ſtruction of the Body Corporate, or to the Deſtruction of the Li- 
berties and Privileges thereof; and not any perſonal Offence from 
one Member to another. | 
1 Reym, 226, So miſemploying the Corporation Money is no Cauſe of Amo- 
val; becauſe the Corporation may have their Action for it. 
So razing the Book; unleſs the Razure be to the Detriment of 


the Corporation, 
2 Raym. Note; after Reſtitution on a peremptory Mandamus, the Party 
. may be removed for the former Cauſe. | | 


3. As to the Execution of the Power of Amoyal. | 

If the Perſon be within Summons, i. e. if he be reſident, he 
maſt be ſummoned to attend and ſhew Cauſe againſt his Disfran- 
chiſement, and that he was ſo ſummoned muſt appear upon the 


dat. 4:8, Return, unleſs it appear he was beard, for as the End of Summons 
| is 
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. daa dx . 
i that he may be beard for himſelf," I he habe been Herd, want 
of Summons is no Objection. But if it appear upon the Return, Raym. 
that he lived out of the Limits of the Corporation, it is Hot neceſ- 1275. 8 
fary to return that he was ſummoned. e en ee 


Where a Burgeſs is conſtituted by a Patent under the Common 2 ©: 2. 8. P. 
deal, he ought to be diſcharged in like Manner. 226. 
But if by Election, an Entry in the Book is ſufficient to diſcharge 
him. EPS. «4 | 
Upon a Return to a Mandamus to * a capital ſs it ap- Rex v. Cor- 
pearct, that the Fower of amoying a Member was in the Mayor Sadie, A 
and Aldermen; that the whole Corporation having been ſummon- G. . 
ed to elect a Recorder, after that Hlection was over, the Mayor : Raym. 
and Aldermen ſeparated from the reſt and removed the Plaintiff, 1357. S. P. 
and the Removal was holden void, becauſe there was no Sum- 
mons'to meet as Mayor and Aldermen. ab ts 
a the kite af Non fair elerut Major, the Conſtitution was 2 Raym. 
admitted to be that the Mayor was choſen out of the Aldermen, '35* 
therefore" the Defendant infiſted that the Plaintiff ſhould prove 
being an Alderman. The Fact of his being choſen an Alderman 
was this: All the Common Council (who were the Electots) ex- 
cept one met at a Pubfic-· houſe to drink, there they were acquain- 
ted that H. had reſigned, 'wheregpon'it' was Jp ed to choſe the 
Plaintiff, which was objected to by two, or three; however he 
was fworn in, and chis was'holflen nat to be A good Election, be- 
cauſe they were not corporately aſſembled for ant of a previous 
Summons, and cherefore it was abſolutely neceſſary that every one 
of the Common Council mould de preſearand'conſent. - 

80 where upon Evidence it appearet! that the Corporation: met 2 Raym. 
upon à particular Dy put fat to 'a'By-Law) for the Election 35. 
of a Mayor, it was holden they could not proteed to the Election 
of an Alderman for want of Summons, there being no Cuſtom to 
warrant it. AR een | 

N. B. The Return need not be under the Seal of the Corpora- 2 Raym. 848. 
tion, nor need it. be ſigned by the Mayor; and/if an Action were 1 Raya, 223, 
brought againſt the Mayor for a falſe Return, it would be ſuffici- 5: F. 
ent Evidence againſt him that the Mandamus was delivered to him, 
and that the Mandamus has ſuch a Return, unleſs he can ſhew the 
con . 9. Nin, . 5 | ES 
| Fr AL was directed to the Mayor, Bailiff and Burgeſſes Suk. 431. 
of A. The Mayor made a'Return and brought it into the Crown 

| Ce Office, 


Carth. 228, 


2 Raym. 
1354» 


Str. 1145. 


upon Suggeſtion that this Return was made — 
of the Major 
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Office; upon which a Motion was made to ſtay the 


— 


ority, who would have obeyed the V Writ. But the 

Court ſefuled to. enter into an Examination whether the Return 
were againſt the Conſent of the Majority, and ordered it to be filed 
as it was made by the Mayor, who was the moſt principal and 
proper Perſon ; but ſaid it might be another Caſe if they were all 


— Parties; however they granted an Information againſt the 
Mayor for this Proceedi 


n 
In an Action for a Ae Return the Plaintiff ſet out, that he 
was choſen upon the firſt of October according to the Cuſtom. 
2555 Evidence it appeared that the Cuſtom was to chooſe on the 
th of September, and that the Plaintiff was then choſen ; and 
5 was holden ſufficient to ſupport the Declaration, for the Day 
in the Declaration is but Form. 
Upon the Iſſue of non fuit elefFus, the Plaintiff muſt prove that 
he received the Sacrament within a Year before his Election, for 


elſe by 13 Car. 2. his Election is void, and he is not aided by 5 


G. 1. c. 6. (which enacts that no Incapacity ſhall be incurred by 
Reaſon of ſuch Omiſſion, unleſs he be removed or a Proſecution 
commenced within fix Months after the Election) thou ns 
Trial be above fix Months after the Election, and though 


| jeQiion were never made before the Trial. 


The Mayor of Vincbelſea muſt be choſen out of the Jurats, the 
Plaintiff in 1739 was choſen a Jurat, and in 1740 he-was choſen 
Mayor: He received the Sacrament within a Year before his 
Election to be Mayor, but not within a Year before he was 
choſen a Jurat. And on a ſpecial Verdict the Court held that the 

G. 1. would operate ſo as to give him the Benefit of the Non 
| Res Ta in fix Months with Regard to the previous Qualifica- 
tion, as otherwiſe he would be under ſome Degree of = — 


when the Act ow none ſhall be incurred, 


— — 


E H A P T E R II. 
Of Informations i in Nature of Quo Warrants. 


T HE Crown is the Fountain of all Power and JurifdiQtior, 


therefore if 8 Perſon or Corporation take upon them to 
exerciſe 
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exerciſe any Office or Juriſdiction without being legally authorized b 
ſo to do by the King's Charter or Act of Parliament, the Court of 
K. B. will puniſh them for ſuch Uſurpations upon the Crown; in 
order for which the Court will call upon them to ſhew by what 
Authority they claim to exerciſe any particular Office or Juriſdic- 
tion. | 

The old Method of doing this was by the Writ of N Warran- 
to, but of latter Times the Method has been by — in 
Nature of Quo Varrantöo. | 

By 4 5 N. & M. c. 18. No Information can be filed with- 
out Leave of the Court. 

The Method of obtaining Leave is by laying a proper Caſe be- 
fore the Court, verified by Affidavit, upon which the Court will 
grant a Rule upon the Party to ſhew Cauſe why an Information 
ſhould not be fled againſt him, and unleſs the Cauſe ſhewed by 
him be ſuch as puts the Matter beyond Diſpute, the Court will 
make the Rule abſolute for the Information, in- order that the 
Queſtion concerning the Right may be properly determined. 

Note; upon a Rule to ſhew Cauſe the Court will grant a Rule Per Cur', Tr. 
for the Inſpection of Books belonging to the Corporation, but this *3 ©: * 
they will not do upon a Motion for a Mandamus. 

By 9 An. c. 20. in Caſe any Perſon ſhall uſurp, intrude into, 
or unlawfully hold any of the Offices or Franchiſes mentioned in 
the AR, the proper Officer of the Court may with Leave of the 
Court exhibit Informations in the Nature of 2% Warranto, at the 
Relation of any Perſon defiring to proſecute the ſame, and who 
ſhall be mentioned in the Information to be the Relator ; and if it 
ſhall appear to the Court, that the ſeveral Rights of divers Perſons 
to the ſaid Offices or Franchiſes may properly be determined in 
one Information, the Court may give Leave to exhibit one Infor- 
mation againſt ſeyeral Perſons. —And the Act gives Coſts both to 
the Relator and Defendant, | 

There are many Caſes not mentioned in the AR, in which In- 
formations in Nature of 2% Warranto will lie, for the Court's 
Power of granting ſuch Informations is not founded upon that Act, 
but that Act was made for regulating the Proceedings in them in 
certain Caſes relating to Corporations. | 

If it be an Information at Common Law there is no Relator, A. e. wu 
nor ought there to be Judgment for Coſts, but only a Capiatur liams, Mic. 
pro fine, 31 G. 2. 
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Queen v. 
Blagden, H. 
12 An. 


Cas KL. B. 
225. 


4 Co. 78, 


fine! pro uſu ef uſurpatione. ' But though an Information will not 
lie for a Non- uſer, yet it will be a good Cauſe of Amotion, 

Not guilty and Non ſurpuvit are not good Pleas, as appears 
evidently from the Nature of the Charge, which is to ſhew by 
what Warranit or Authority; to which thoſe Pleas are no Anſwer, 


The Defendatit muſt either juſtify or diſclaim. 


Where the Election of Mayor, Aldermen, Ge. is by Charter 
given to the Commonalty or Burgeſſes at large, the Corporation 
may to avoid popular Confuſion, make a By-Law to reſtrain the 
Power of Election to a fele& Number (Ex. gr. to the Mayor and 
Aldermen, Mayor and Common Council, and the like) and tho' 
there be no ſuch By. Law to be found, yet conſtant Uſage will be 
a Proof that there was ſuch a one, and the Court will intend it; 
therefore it is in daity Practice to plead fuch a ſuppoſed By-Law 


to an Information as made at a particular Time, and then upon 


Rex v. Phi- 
bps, Tr, 
1779. 


Ca. K. B. 


225. 


Ifue joined thereupon fupport h, by proving that the Elections 
have been froth about that Time agrreable to ſach ſuppoſed By- 


Law. , "Ns | 
„Put ifihe Charter teck the Mayor, Aldermen, Ge. to be che- 
ſen out of the Burgeſſes at large, a By-Law cannot reſtrain the 
Election, and order that the Mayor, Aldermen, Cc. ſhall be 
choſen but of the Common Council or other fele& Nutriber, for 
2 5 By-LaWw would not be advantageous bot prejudicial to the 
orporation, as it would confine chem in their Choice. 
_  Hithefto 1 have taken Notice only of ſuch Informations as are 
brought againſt patticular Petſons for uſurping Offices, but this 
Sort of Information will lie likewiſe againft Perſons or Corpora- 
tions for uſurping Franchiſes. | 
Therefore where the Mayor and Common Conncil'of Harford 
took upon them to make Strangers free of the Corporation with- 
out being qualified according to the Chatter, the Cdurt granted an 
Information in Nature of a Quo Warramo'qgainft them, becauſe 
che injured Freemen of the Town had no other Way of remedy- 
ing themſelves or of trying wh bp 45 6 
So it will lie againſt a private Perfon, or againſt a Corporation, 


for holding a Market, or holding a Court Leet or other Court, or 


for exerciſing any other Franchiſe. And as the Defendant muſt 


in His Plea ſet out a Title, it is neceſſary to obſerve in this _ 
what 
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what Franchiſes may be claimed by Preſcription, and in what 
Caſes it is neceſſary to ſhew a Grant, or an Allowance in Eyre, 
which is tantamount to a Grant, | 

It is laid down in Fexley's Caſe, that whatever may be gained 5 Co. 109. 
by Uſage without Matter of Record, may be claimed by Freſcrip- 9 Co. 24. 
tion, ſuch as Waifs, Eſtrays, Treaſures Treve, Cc. t ſuch 
Things as are not forfeited but by Matter of Record, as Felons 
Goods, cannot be preſcribed for, 

So a Man may preſcribe tenere placita, but not to have Conu- Salk. 183, 4. 
zance of Pleas ; e if the, Charter granting it be before 
Time of Memory, viz. before the 1 R. 1. it cannot be pleaded ; 
but by the Statute de Quo Warrants you may lay an Uſage Time 
out of Mind, which is an Argument of an ancient Grant, and 
ſhew the Allowance in Eyre. | 


There isa Point of Law which ſometimes comes in Queſtion in 
Trials of this Sort of Informations, which therefore ought to be 
taken Notice of in this Place, and that is the Operation and Effect 
of a new Charter. 

If a Corporation refuſe a new Charter, it is void; but if they Comb. 316. 
accept and put it in Execution it is good. Whether a Corpora- 
tion have accepted a new Charter or not, is commonly Matier of 
Evidence, not of Law, and Proof of an acting under it is Proof of 
an Acceptance. 

A new Chatter was granted in Conßſidegatias of the $yrre Ca. K. B. 

the old one; the old ane ws in, Fact ſurrendered, bot the Surreß- 7.253. 
der was not insglled,  whezefore the ne un a void: Buy the” 


Members under both Charters being the fame, What they did being 
warranted by the old Charter was holden good. 


By accepting a new Charter, granting new Rights, or piving a 4 Co. 87. 
new Name of Incorporation, without a Surrender of their old Venu. 355. 
— the Corporation will not loſe any of their former Fran- 

Chiles, 

By Charter of H. 4. Norwich was made a County, and to have Rex v. Lar- 
two Sheriffs to be choſen by the Commonalty. Car. 2. by Char- wood, Salk. 
ter confirmed their former Charter, but granted further that one 
Sheriff ſhould be choſen by the Mayor, Sheriffs and Aldermen 
only ; per Holt Ch. Juſt. the King cannot reſume an Intereſt he 
has already granted, unleſs the Grantces concur, the Corporation 
might have uſed this as a new Grant or Confirmation, but having 
made their Elections according to it, it is Evidence of their Con- 
ent to accept it as a Grant. | 

3 PART 


— PART V. 
Containing ONE BOOK. 
Of Traverſes and Prohibition 
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"HERE till remain two other ; of Suits which may 
Aer Prius, and whi e pie hr 
paſs of this Treatiſe; and they are Traverſes of Inquifi- 

cons of Office and Frohibitions. | | | 


CHAP- 


Relative to Trials at Niſi Prius. 
CHAPTER 
Of Travyerſes. 


"THERE are two Sorts of Offices ; the one veſts the Eſtate 10 Co. 115. 
and Poſſeſſion of the Land, &c. in the King where he had 
only Right or Title before. The other is when the Eſtate is 
lawfully in the King before, but the Particularity of the Land 
does not appear of Record, ſo that it may be put in Charge. The 
firſt of theſe is called the Office of Intituling; the ſecond is called 
By the Common Law, whereyer the King was in Poſſeſſion , co, ;,. 
by virtue of the Inquiſition, the Subject was put to his Petition 
of Right, unleſs the Right of the Party r in the Inquiſi- 
tion, and then at the Common Law he might have a mon/trans_de 
droit; but where the Inquiſition only intitled the King, and he 
was obliged to bring a Sci. Fa. againſt the Party to recover Poſſeſ- 
ſion, there at Common Law the Party might traverſe the King's 
Tiny for there 28 being in 2 of a r any AV Party 
in Poſſeſſion might by i t him to prove itle u 
which. he —— — 1 — the King was in Patin 
by virtue of the Inquiſition, there the Party that would . 
Poſſeſſon from hic was in Nature of a Plaintiff, and re 
had no Method to proceed in but by way of Petition; for no Ac- 
tion could lie againſt the King, no Writ could iſſue, as 
en: m t 1 uatluiay | 
But as $hip Suit dy Petition was of great Delay and Charge to A 
the Party grieved, the Statutes of 34 E. 3. c. 14. 36 E. g. c. 13. f 
and 2. & 3 Ed. b, c. B. were made to enable the Subject to tra- 
verſe Inquilitions, or otherwiſe to ſhew their Right. | 
Thus were Traverſes and monffrans de droit introduced in lieu 3 H. 7. 3: 
of Petitions. The only Difference between the one and the other 
is, that in a Traverſe the Title ſet up by the Party is inconſiſtent 
with the King's Title found by the — which he there 
fore muſt travecſe; in a monfrens de droit he confeſſes and ayaids 
the King's Title. But in both Caſes he muſt make a Title in RD 
himſelf, and if he cannot prove bis Title to be true, although he pþ*,.” **: 
be able to prove that N it will not ſerve 6a. 48 
im. 
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Rex v. Ro- 
berts, E. 
17 G. 2. 
Str. 1208. 


Salk. 448. 
H. 6. . 


Trem, P. C. 
652. 


Sir J. Cutt's 
Caſe, Ley 86. 
Ex parte Smi- 
thie, 1728, 
Sir J. Kna- 
per's Caſe, 

10 An. 


Rex v. Ro- 
berts, 4 Nov. 


1743. in 
Cang. 


An Inivedaftion to the Law" 


him. But in Traverſes at Common Law the Party is in nature 
of a Defendant, and therefore need not ſet up any Title in him- 
ſelf. 

The Method of proceeding at Common Law by Petition was, 
that the King's Title being found by Inquiſition, the Party peti- 
tioned to have an Inqueſt of Office to inquire into his Title; if 
his Title was found by ſuch Office, then he came into Court and 
traverſed the King's Title: So that the Record began by ſetting 
out the firſt Inquiſition found for the King, after that the Return 
of the Inquiſition taken upon the Petition, and then went on with 
et modo ad bunc diem venit, and ſo traverſed the King's Title. In 
Conformity to theſe Proceedings at Common Law, the Traverſe 
and monſtrans de droit given by the Statute begin by ſtating the 
Inquiſition, and then go on © ef modo ad hunc diem vent, &c.” 

(Note; the only Difference between the pleading in a Traverſe 
and monſtrans de droit is, that one is pro placito dicit, the other 
pro placito et monſtratione juris dicit.) r 

And from this Manner of pleading, ſome have conſidered the 
Party traverſing as Defendant; but when it is conſidered that this 
Traverſe comes in lieu of the Petition at Common Law, and that 
it does not ſuſpend the veſting in the King by the Inquiſition, and 
that the Judgment for the Party is an amoveas manum, and the 
Judgment againſt him a Nil capiat, it ſeems clear he ought to be 
deemed a Plaintiff, and as ſuch is capable of being nonſuited. 

Theſe Proceedings are in the Petty Bag-Office, and the Record 
is brought from thence into the King's Bench by the Chancellor; 
in order that it may be tried. | | 

It is not clear, that a Perſon found by — to be a Lu- 
natic or Ideot, can himſelf traverſe the Inquiſition; however it is 
certain, that ſuch Traverſe will not ſuſpend the Grant of the 
Cuſtody thereof. The Practice has always been for the Party to 
petition the Chancellor for Leave to traverſe, and then the Chan- 
cellor will upon proper Grounds give ſuch Leave, and ſuſpend the 
Grant of the Cuſtody in the mean time. 

And it is not uncommon to grant ſuch Leave upon Terms, 
ſuch as upon Condition that ſome third Perſon, who claims under 
Conveyances from the Party, will agree to be bound by the Event 
of the Traverſe. And this is much for the Advantage of ſuch 
third Perſon, for though he would be entitled to come in and 
traverſe the Inquiſition pro intereſſe ſus, yet he muſt do or 

is 
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his own Expence; whereas where Leave is given for the Party to 
traverſe, the Expence muſt be paid out of his Eſtate; beſides it 
comes with leſs Prejudice before the Jury when the Chancellor 
ſo far countenances the Traverſe, as upon Inſpection and Enquiry 
to give Leave ſor it to be carried on at the Expence of the Party 
againſt whom the Inquiſition has been found. 

But befide theſe Inquiſitions of Office in which the King is 
concerned, there are others which may likewiſe be traverſed by 
the Parties intereſted ; ſuch is the Inquiſition taken on the Writ 
of Nofanter, which is given by Veftminſter 2. c. 26. where any 2 Ia. 
one having a Right to approve Waſte Ground makes a Hedge or, 
a Ditch, and it is thrown down in the Night-time, the neigh- 
bouring Vills ſhall make it good at their own Expence, in caſe 
they do not indict ſuch as are guilty, and for that Purpoſe this 
Writ commands the Sheriff to inquire into the Truth of the Fact, 
and who did it; and if the Jury return that they are ignorant 
who did it, the Return being filed in the Crown-Office, there 
goes out a Writ of Enquiry of Damages and Diſtringas to the 
Sheriff, to diſtrain the neighbouring Vills to make new Hedges 
and Ditches at their own Expence, and alſo to reſtore the Da- 
mages, and upon this Diſtringas the Defendants may come in and 
traverſe the Fact of the dnquiſition, or they may that ſome 
of the Offenders have been indicted, or traverſe that the Party 
2 to — — But in 8 42+. 1" pg 
of Enquiry of Damages the Party cannot traverſe the Quantum of 7. 
the Damages found, becauſe he has confeſſed himſelf liable by 
letting Judgment go againſt him ; beſide he may give Evidence 
on the Writ of Enquiry, becauſe he is before the z butin 
this Caſe the Writ of Enquiry is founded upon the Return of the 
ficſt Inquiſition, and the Parties are never before the Court till 

they are ſo brought by the Diſtringas, therefore have had no pre- 


vious Opportunity of controverting the 


Dd2 CHA P- 


204 An Introduction to the Law 
5 * . 4 * * . 4 


CHAPTER I. 
of Prohibitios, | 


* E Courts of Neſiminſter-Hall, having a general Superin- 
tendancy over all other Courts, will grant a Prohibition to 
ſtay the Proceedings of an inferior Court either pro agfectu jariſ- 
dictionis, pro defetiu triationis, or for proceeding as the Law of 
the Land does not warrant: And if the Judge or Party proceed, 
notwithſtanding the Prohibition, an Attachment may be had 

againſt him, or an Action upon the Caſe. 

When a Prohibition is moved for, the Method is for the Party 
to file a Suggeſtion in Court, ſtating the Proceedings that have 
been had in the Court below, and then ſuggeſting the Reaſon 

Hob, 67] Why he prays the Prohibition; upon this the Court grants a Rule 
for the other Party to ſhew Cauſe why a 'Writ of Prohibition 
ſhould not iſſue, and if it appear to the Court that the Surmiſe is 
not true, or not clearly ſufficient to ground the Prohibition upon, 
they will deny it; otherwiſe they will make the Rule abſolute for 
the Prohibition, and if the Matter be doubtful, they will ord 
the Party to declare in Prohibition. | | | 

Rex v. Epic, When the Court inclines to grant the Motion for a Prohibition, 

Ely Mic. the Defendant has a fort of Right to inſiſt, that the Plaintiff ſhall 

39 G2: declare; but where the Court inclines againſt the Motion, the 
Plaintiff has no ſuch Right, for there might be Judgment by de- 
fault, and the Court be obliged to s 977m againſt their own 
Opinion ; and it is no Injury to the Plaintiff as he may apply to 
another Court. e 


The Dan Note; Where the Privy is ordered to declare in Prohibition, 
and Biſhop of he ought not to take out the Writ, but ſerving the other Side 
25 G. 2. 


with a Rule is ſufficient; and if in that Suit he obtain Judgment, 
the Judgment is fer probibitio, otherwiſe it is quod eat conſul- 
tatio; therefore if the Party be excommunicated, the mandatory 
Part of the Writ to aſſoil the Party is not to be obeyed till after 
Trial had. | 

In Caſes of Tythe and ſuch fort of Matters where many 


Things are in Controverſy, it is very frequent to order the Pro- 
” a hibition 
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e mem 
on a Declaration in Prohibition, if the Carer and 


pF 


Where an Iſſue is j 2 155 Leeds, Mi 
Jury find a Verdict for the Plaintiff, yet they ſhall give no more G hs. 


than 15. Damages, for it is in nature of an Iſſue to inform the 
Conſcience of the Court; but after he has had Judgment, quod 
let probibitio, he may bring his Action upon the Caſe, and re- 
cover the Damages he has ſuſtained. 

A Prohibition pro dęfectu juriſdifionts is granted as well where 
the inferior Court has a juriſdiction, but exceeds it, as where it 
has no Juriſdiction at all; for if the Judge of ſuch inferior Court 
do not act a ble to the Power he has, it is the ſame as if he 
had no Juriſdiction, therefore though the Court will not inter- 
meddle with the Determinations of Viſitors, but preſume they | 
have done right while they keep within their viſitatorial Power, Dean and 
yet if they exceed it, or do not 10 in a regular viſitatorial Manner, _ 
they will grant a Prohibition. 24 G. 2. 

Note; Where there is no defectus juriſdictionis, but only tri- Smith and 
ationis, the Defendant muſt plead it below, and have his Plea 107, 
difatlowed before he can be entitled to a Prohibition. F 

As to the third Cauſe for which Prohibitions are grantable, 
the Rule is that where the Eccleſiaſtical Court proceeds in a Mat- 
ter merely ſpiritual, if they proceed in their own Manner, though 
that is' different from the Common Law, no Prohibition lies ; as 
in Probate of Wills if they refuſe one Witneſs ; but if they have Noy 12. 
Conuſance of the original Matter, and an Incident happen which 
is of temporal Conuſance, or triable at Common Law, they muſt 
try it as the Common Law would; as in a Suit for a Legacy, if Yelv. gz. 
the Defendant plead a Releaſe or Payment, they muſt admit the 
Evidence of one Witneſs; but if they admit the Proof, they are 
to judge whether he be credible or not; therefore if they deter- Salk. 547. 
2 * his Evidence, the Party has no Remedy but by 

al. 

1 Where a Perſon is ſued in the Eccleſiaſtical Court for 

a Seat in the Church, if he would obtain a Prohibition and ouſt 

tbe Ordinary of juriſdiction, he muſt ſhew ſuch a legal Title as 

cannot be tried in the Eccleſiaſtical Court, which can only be 

by Preſcription, and Preſcription can in ſuch Caſe be no other- 
wiſe proved than by ſhewing Repairs ; therefore in a Declaration 
| 2 in 
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in Prohibition, the Plaintiff regularly ought to ſet out a Caſtom 

Comyrs 368, of repairing ; but if he do not, if the Defendant do not demur, 
but go to trial, it will be aided by the Verdict, for the Plain. 
tiff ought not to have a Verdict, unleſs: he prove a Cuſtom to 
repair. | 


PART 
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PART VL 
Containing ONE BOOK. 


Of Evidence in general, 


AVING already taken Notice of the ſeveral Actions 

which may be. brought, and the various Deſencea to be 
made in ſuch Actions; as alſo the Evidence neceſſary ape 
the ſame, . 
dence. in general, and to lay down ſuch Rules as are equally a 
plicable in all Cauſes. In purſuing this Enquiry I have made 
great Uſe of Lord Chief Baron Gilbert's Treatiſe on the ſame Sub- 


ject ; However have endeavour d to new model it in ſuch Man- 


ner as to render it_ more uſeful. 


Evidence is two-fold, 


1. Written. 
2. Not written, 


Written Evidence is 


1. Public. 
2. Private. 


1. As to public; and that is likewiſe two-fold, 


1, Records. 
2, Matters of an inferior Nature. 


ECORDS are the Memorials of the I and of 
the King's Courts of Juſtice, and are authentic beyond all 
Manner of Contradiction; for there can be no greater Demonſtra- 


Fr 


Hob. 227. 
Cr. J. 112. 


Hob. 227. 
Dy. 129. 


Hob. 227. 


The firſt Sort of Records are Acts of Parliament: Theſe are 


the Memorials of the Legiſlature, and therefore are the higheſt 


and moſt abſolute Proof; and they either relate to the Kingdom 
in general, and are called general Acts, or only to the Concerns of 
private Perſons, and are thence called private. 

A general A& of Parliament is taken Notice of by the Judges 
and Jury without being ſhewed; but a particular Act is not taken 
Notice of without -being ſhewed ; for the Court cannot judge of 
particular Laws which do not concern the whole Kingdom, unleſs 
that Law be exhibited to the Court: For they are obliged by 
their Oaths to judge of all Matters coming before them ſecundum 
Leges et con fem mw and therefore they cannot be ob- 
lied ex Mio to take Notice of a particular Law, becauſe it is 
not Lex Anxliæ, a Law relating to the whole Kingdom; and 
therefore, like all other private Matters, it muſt be brought before 
them to judge thereon. S646 "Y = "ol 

But a private Act of Parliament, or any other private Record, 
may be brought before the” Jury, if it relate to the Iſſue in Queſ- 
tion, thdugh it be not pleaded ; for the Jory are to find the Truth 
of the Fact in Queſtion, according to the Evidence brought before 
them; and therefore if the private Act do evince the Truth of 
the Matter in Queſtion, it is as ptoper Evidence to the Jury as 
any Record, or any other Evidence whatever: Nay, fince ſuch Re- 
cords are moſt authentic, it is the moſt proper Sort of Evidence. 

On an Attaint a particular Act of Parliament cannot be given 
in Evidence to the Grand Jury, which was not given in Evidence 
to the Petit Jury; for ſinoe on the Attaint' the former Verdict is 
called in Queſtion, and the Jury are to be puniſhed for the Ini- 
quity of that Verdict; it follows of. Conſequence, that no more 
Evidence can be given than was: offered to the Petit Jury; for 
they could not make any Diſcernment but upon the Evidence 
offered, antl' therefore” ought not i be called in Queſtion upon dif- 
ferent Evidence. | 

But a general Statute may be offered in Evidence to the Grand 
Jury in an Attaint; though it were not offered in Evidence to the 

etit Jury ; becauſe of a general Law every Perſon who lives un- 


der it is ſuppoſed to take Notice, and by, the fir ſt 


Jury in their Deciſion were obliged to under it, otherwiſe 
they ought to haue referred it back to the Deciſion of the Court; 
for when the Jury take upon them to judge of the whole * 

; : 8 y 


they do at their Peril-take upon themſelves the underſtandiog of 
the Law: Aud if the Petit Jury have judged without being ap- 
priſed of the general Law of the Kingdom, as they ought to be; 
yet that may nevertheleſs be offered to the Grand Jury, who may 
be made ſenſible of ſuch general Laws on which their Judgment 
muſt be founded. 


209 


Now the Diſtinction between a general and a particular Law is 4 Co. 76. 


this; whatever concerns the Kingdom in general is a general 
Law; whatever concerns a particular Species of Men, or ſome 
Individuals, is a particolar Law. 


From this Definition it is plain that the ſame Law may be both Hob. 22. 


| and particular in different Parts; Ex. gr. 3 Fac. 1. againſt 
Recuſants is general in 1 to preſent; yet the Clauſe 
giving their Preſentations to the 
be pleaded or ſound. 

A Law which concerns the King is a general Law, becauſe he 
is the Head and Union of the Common-Wealth. A Law that 
concerns all Lords is a general Law, becauſe it concerns the whole 
Property of the — it being all holden under Lords medi- 
ate or immediate. a Law that concerns only the Nobility, 
or Lords Spiritual, is a particular Law, becauſe it relates to no 
more than one Set of Perſons; as if a Law make them liable to 


ſuch and ſuch Proceſs. Vet pu if a Law related to the 


Body of the Peerage, it would be ed a general Law, for as 
ſuch they are Part of the Legiſlature, and what relates to the Con- 
ſtitution is a general Law. 

What relates to all Officers in general is a 
it concerns the aniverſal Adminiſtration of Juftice z as that no She- 
riff or other Officer ſhould" take a Reward: for his Office. But if 
it relate only to particular Officers, as to Sheriffs, (23 H. 6. 10.) 
it is a particular Law. 75 . 

What relates to all ſpiritual Perſons is a general Law, inaſmuch 
as the Religion of the Kingdom is the general Concernment of the 
whole Kingdom, as 21 H.8. 13 Ehz..1o. 18 Ela. 11. But 
what relates to one Set of ſpiritual Perſons is particular; as the Act 
of 11 Els, of Biſhops Leaſes. 

An Act that comprehends all Trades is general, becauſe it re- 
lates to Traffic in general: But an Act that relates to Grocers or 
Butchers is particular. 1 0 | * 

ce 


niverſities is particular, and muſt 


Law, becauſe 
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If the Matter of a Law be ever ſo ſpecial, yet if it relate equally 
to all, it is a general Law: But a Law relating to ſome Counties 
or Pariſhes is ſpecial. Mn non: 


Saxby w. Kir- Though it be regularly true that a private Law ſhall not be ta- 
kus, Hil. 27 ken Notice of unleſs it be ſhewn, yet it will be otherwiſe-in Caſe 


42. 


4 Co. 117. 
Hob. 72. 


2 Inf. 336. 


4 Co 59. 


ſach private Law be recognized by a public one: Ex. gr. the 23 
H. 6. c. 10. relative to Sheriffs Bonds is a private Law, yet 4 & 5 
Ann having enabled the Sheriff to aſſign ſuch Bond, the Court 


muſt take Notice of the Law that enables him to take ſuch Bond. 


But there are ſome Caſes in which public as well as private Sta- 
tutes ought to be pleaded, and that is where they make void any 
legal Solemnities; for in this Caſe the Conſtruction of the Law is, 
not that the ſolemn Contracts ſhall be deemed perfect Nullities, 
but that they are voidable by the Parties prejudiced by ſuch Con- 
tracts, and one Reaſon of this Conſtruction ariſes from this Rule 
in expounding Statutes, viz. Quiſquts poteſt renupciare Juri pro ſe 
introducto. But, if ſuch Contracts were conſtrued to be perfect 
Nullities, that Rule muſt be laid aſide, and the Party muſt re- 
ceive Benefit by the Law, whether he would or not. And there- 
fore ſuch Acts of Parliament muſt be pleaded, that the Party may 
appear to take the Benefit of them. Another Reaſon of this Con- 
ſtruction is, that as what ſhall conſtitute the Solemnities of a Con- 
tract is Matter of Law, ſo it is Matter of Law how theſe Solemni- 
ties ought to be defeated and deſtroyed. And inaſmuch as it is 
Matter of Law by what Solemaities a Contract is to be conſtitu- 
ted, therefore, when any Action is founded upon any ſolemn Con- 
tract, that Contract ought to be proffered to the Court; now it 
were prepoſterous that the Law ſhould require the Contract to be 
offered to the Court, that it may appear to be legally made ; and 
that it ſhould not require it to be offered to the Court how it is de- 
feated : Both certainly muſt be determined by the ſame Judicature. 
Therefore you cannot give the Act of Eliz. touching uſurious 


Contracts in Evidence on the general Iſſue, though a general Law, 


but it ought to be pleaded. So the Statute of Sheriffs Bonds can- 
not be given in Evidence on the general Iſſue, but ought to be 
pleaded. So a Fine is made void by the Statute of Weſtminſter 2. 
c. 1. but conſtrued only to be voidable. And a Recovery by a 
Wife with a ſecond Huſband is made void by 11 H. 8. but con- 
ſtrued only voidable. | 


If 


If an Action or Information be brought upon a penal Statute, 
and there be another Statute that exempts or diſcharges the Defen- , 
dant from the Penalty, this ought to be pleaded, and cannot be | 
given in Evidence on the general Iſſue; — the general Iſſue is 
but a Denial of the Plaintiff's Declaration, and the Plaintiff has 
proved him guilty, when he has proved him within the Law up- 
on which he has founded his laration ; ſo that the Plaintiff 
has performed what he has undertaken : But if the Defendant 
would exempt himſelf from the Charge, he ſhould not have de- 
_ the Declaration, but have ſhewn the Law that diſcharges 
im. Ne | 
Another Difference is taken between where the Proviſo in a 
Statute is Matter of Fact, and where it is Matter of Law. 
For where it is mere Matter of Fact it may be given in Evi- 
dence ; as if an Action of Debt be brought againſt a ſpiritual 
Perſon for taking a Farm, and the Defendant plead quad non ba- 
buit nec tenuit ad firmam contra formam Statuti: The Defendant 
may give in Evidence that it was for the Maintenance of his 
Houſe, according to the Proviſo in the Statute. But on an In- 
formation on 5 El. 6. c. 4. for ingroſſing, the Defendant cannot 
upon the general Iſſue give in Evidence a Licence of three Juſ- 
_ tices according to the Proviſo ; becauſe whether there be a ſuffici- 
ent Authority given is Matter of Law, and therefore cannot be 
given in Evidence, but muſt be pleaded. | 
A ſaving Proviſo may be given in Evidence on the general Iſſue, Jones 320. 
becauſe if the Party be within the Proviſo, he is not guilty on the * NY 
Body of the Act on which the Action is founded. 
Of general Acts of Parliament the printed Statute Book is Evi- 
dence: Not that the printed Statutes are perfect and authentic 
Copies of the Records themſelves; but evety Perſon is ſuppoſed 
to know the Law, and therefore the printed Statutes are allowed 
to be Evidence, becauſe they are the Hints of that which is ſup- 
poſed to be lodged in every Man's Mind already. | 
But in private Acts of Parliament the printed Statute Book is 
not Evidence, though reduced into the ſame Volume with the 
general Statutes: But the Party ought to have a Copy compared 
with the Parliament Roll; for they are not conſidered as already g 
lodged in the Minds of the People. 
However a private Act of Parliament in print that concerns a Ca. k. B. 
whole Country, as the AR of Bedford Levels, for rebuilding 216. 
Ee2 Tiverton, 


* 
%. 
= 
* 
1 7 
| 4 F 5 
1 
* 
ö 


ö 2 
. 

1 
: 8 
1 * 
8 
4 
* # 
9 
* 
|; 
"= 
v4 
og 7 

_— 
<q 
4 
„ 
4 
f 1 
. 
*F 
* 
= 
1 
\ 


2 * 


Goodright 
and Skinner, 
M. 7 G. 2. 
C. B. 


* 
216. 


2 R. A. 678. 


An. Tall Mon fe he Low We. 


Tiverton, &c. may be given in Evidence without comparing it 
with the Record. And theſe Things are the rather admitted, be- 
cauſe they gain ſome Authority from being printed by the King's 
Printer; and beſides, from the Notoriety of the Subject of them 
they are ſuppoſed not to be wholly unknown. And for this Rea- 
ſon printed Copies of other Things of as public a Nature have 
been admitted in Evidence without being compared with the Ori- 
ginal ; as the printed Proclamation for a Peace was admitted to 
be read without being examined by the Record in Chancery, 

The next Thing is the Copies of all other Records ; for they, 
being Things to which every Man has a Right to have Recourſe, 
cannot be transferred from Place to Place to ſerve a private Pur- 
poſe, and therefore the Copies of them muſt be allowed in Evi- 
dence; a true Copy being the beſt Evidence you can have. But 
a Copy of a Copy is no Evidence, for the Rule demands the beſt 
Evidence the — of the Thing admits, and the further off any 
Thing lies from the firſt original Truth, the weaker muſt be the 


Evidence; beſides there muſt be a Chaſm in the Proof; for it 


cannot a that the firſt was a true Copy. 
r were theſe Copies are two-fold ; under Seal, and not under 

Firſt under Seal, and they are called Exemplifications, and are 
of better Credit than any ſworn Copy; for the Courts of Juſtice, 
that put their Seals to the Copy, are ſuppoſed more capable to exa- 
mine, and more exact and critical in their Examination than 
another Perſon is or can be, 

Exemplifications are two-fold ; under the broad Seal, and un- 
der the Seal of the Court. 

Firſt, under the broad Seal ; and ſuch Exemplifications are of 
themſelves Records of the greateſt Validity, and to which the 
Jury ought to give Credit under the Penalty of an Attaint. 

When a Record is exemplified under the broad Seal, it muſt 
either be a Record of the Court of Chancery, or be ſent for into 
the Court of Chancery by Certicrari, which is the Center of all 
the Courts, and from thence the Subject receives a Copy under 
the Atteſtation of the great Seal. | 

If Letters patent be given in Evidence, in which it is recited 
that a certain Office was before granted to J. S. and that J. S. 
ſarrendered it to the King, who accepted the ſame, and granted it 


to J. D. this is not enough to avoid the Title of J. S. but the Re- 


3 cord 
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cord of the Surrender muſt be ſhewn, or à true Copy of it, for . 


the Recital-of ſach Surrender is not the. beſt Evidence the Nature 
of the Thing will admit; and it would be of dangerous Conſe- 
quence, if by ſuch Sort of Suggeſtion, a Man's Title might be 


avoided. But if Letters Patent were given in Evidence whereby, 2 R. A. 681. 


in Conſideration of the Surrender of former Letters Patent, the 
King grants a particular Eftate $0 the Fanz ; this would be good 
Proof of a Surrender, for the 5 of. an Eſtate by the ſecond 
Letters Patent is itſelf a Surrender of the firſt : Now the ſecond 
Letters Patent are the beſt Proof of the taking ſuch Eſtate ; and 
then the Surrender is by Operation and Conſtruction of Law. 


And in the Caſe firſt put, if the Defendant will take Advan- 2 Vent. 170. 


tage of the Recital of a former Grant as Proof of ſuch former 
Grant, he will be bound by the Recital of the Surrender; for if 
he will take any Advantage of the Recital, he muſt admit the 
whole; but if he produce the former Patent, that will put the 


Plaintiff to produce the Surrender, 80 if Letters Patent recite a : Lev. 108. 


former Grant to another, and grant the Office to commence from 
the Determination thereof; the Party claiming under the ſecond 


muſt produce a Copy of the firſt Grant, that the Court may fee 


that it is determined ; for there can be no other Proof of the De- 
termination of the Grant but the Grant itſelf; though perhaps in 
ſuch Caſe, if the Recital were, that it was determined, the whole 
Recital would be taken together. 

Nothing but Records exemplified under the Broad Seal may be 
admitted in Evidence, for theſe being preſerved by the proper Of- 
ficer of every Court from all Razure and Corruption, are ſuppoſed 
to be ſo fair and unblotted, that there can be no Danger in the 
Exemplification. But the Exemplification of Deeds under the 
Broad Seal cannot be admitted in Evidence ; for they being in the 
Cuſtody of the Party, and not of the Law, are ſubject to Razures 
and Interlineations, and therefore ought to be produced themſelves, 
as the beſt Evidence of the Contract. | 


When any Record is exemplified, the whole muſt be exem- Inf. 173. 


plified, for the Conſtrution muſt be taken from a View of the 
whole taken together. However this Rule is to be taken with 
ſome Reſtriction, as will appear by what is after ſaid concerning 

the giving of ſworn Copies of ſuch Records in Evidence, 
Secondly, The ſecond Sort of Copies under Seal are Exemplifi- 
cations under the Seal of the Court, and they are of higher _ 
| an 
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this” a ſworn Copy, for the Reaſons formetly mentioned ; for ſuch 
Exemplifications can only be of the Records of the Court, under 
"whoſe Seal they are exemplified. 

The ſecond Sort of Copies are thoſe, that are not under Seal, 
and they are likewiſe two-fold, 1. Sworn Copies. 2. Office 
Copies. 

2 Sworn Copies: Theſe muſt be of the Records brought 
into Court in Parchment, and not of a Judgment in Paper figned 
by the Maſter, though upon ſuch Judgment you may take out 
Execution ; for it does not become a permanent Matter, till it be 
delivered into Court, and is there fixed as a Roll of the Court, 
and, until it become a Roll of the Court, it is transferrable any 
where, and ſo does not come under the Reaſon of 'the Law that 
permits the giving of a Copy in Evidence. ö 

Where a Record is loſt, a Copy of it may be admitted without 
| ſwearing it a true Copy ; for the Record is in the Cuſtody of the 
Law, and therefore, if loſt, there onght to be no Injury ariſing 
to the Party's Right, and conſequently the Copy muſt be ad- 
mitted without ſwearing any Examination of it, fince there is 
nothing with which it can be compared. But in ſuch Caſes the 
Inſtrument muſt be according to the Rule required by the Civil 
Law, vetuflate temporis aut Judiciaria Cognitione roborata. © 


So the Copy of a Decree of Tythe | in London has often hin 
given in Evidence without proving it a true Copy, becillife che 
Original is loſt. 

So the Copy of a Recovery of Lands in ancient Demeſne was 
given in Evidence where the Original was loſt, and Poſſeſſion had 
gone long Lime according to the Recovery. 

When a Man gives in Evidence a ſworn Copy of a Record, he 
muſt give the Copy of the whole Record in Evidence, for the 
precedent or ſubſequent Words or Sentence may vary the whole 
Senſe and Import of the Thing produced, and give it quite an- 
other Face. However this Rule admits of ſome Exceptions. In 
Caſes of Inquifitions poſt mortem, and ſuch private Offices, you 
cannot read the Return without alſo reading the Commiſſion ; but 
in Cafes of more general Concern, ſuch as the Miniſter's Return 
to the Commiſſion in H. 8.'s Time to inquire into the Value of 
Livings, it would be of ill e f to oblige the Parties » 
ta ke 


5 


take Copies of the whole Record, and the Commiſſion is a Thing 


of ſuch public Notoriety that it requires no Prot. 
Secondly, An Office-Copy. Here a Difference is to be taken 
between a, Copy authenticated by a Perſon: truſted for that Pur- 
poſe, for there that Copy is Evidence. without Proof ; and a Copy: 
given out by an Officer of the Court, who is not truſted for that 
Duet which is not Evidence without proving it actually ex- 
amined. 9 
The Reaſon of the Difference is, that where the Law has ap- 
pointed any Perſon for any Purpoſe, the Law muſt truſt him as 


far as he acts under its Authority; therefore the r of a 


Fine is Evidence of ſuch Fine, becauſe the Chirographer is ap- 
pointed to give out Copies of the Agreements between the Parties 
that are lodged of Record. | 

So where the Deed is inrolled, the Indorſement of the Inrol- 
ment is Evidence without further Proof of the Deed, becauſe the 
Officer is intruſted to authenticate ſuch Deed by Inrolment ; but 
if the Officer of the Court make out a Copy, when he is not in- 
truſted to that Purpoſe, they ought to prove it examined, becauſe 
being no Part of his Office, he is but a private Man, and a private 
Man's mere Writing ought not to be credited without an Oath, 
Therefore it is not enough to give in Evidence a Copy of a Judg- 
ment, though it be examined by the Clerk of the Treaſury, be- 
cauſe it is no Part of the neceſſary Office of ſuch Clerk, for he is 
only intruſted to keep the Records for the Benefit of all Mens Pe- 
ruſal, and not to make out Copies of them. So if the Deed in- 
rolled be loſt, and the Clerk of the Peace make out a Copy of 
the Inrolment, that is no Evidence without proving it examined; 
becauſe the Clerk is intruſted to authenticate the Deed itſelf by 
Inrolment, and not to give out Copies of the Inrolment. 

The Office Copies of Depoſitions are Evidence in Chancery, but 
not at Common Law without Examination with the Roll ; for 
though that Court have, for their own Convenience, impowered 
their Officers to make out ſuch Copies as ſhould be Evidence ; 
yet the particular Rules of their Courts are not taken Notice of 
by the Courts of Common Law, and therefore they are not Evi- 
dence in thoſe Courts. 


5 
4 


Where the Fine is to be proved with Proclamations (as it Chettle gr“ 
muſt be to bar a Stranger) the Proclamations muſt be examined Af. 1500. 


with the Roll, for the Chyrographer is authorized by the Com- 
mon 
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mon Law to make ont Copies to the Parties of the Fine ſelf, yet 
is not appointed by the Statute to copy the Proclamations, and 
therefore his Indorſement on the Baek of the Fine is not binding. 

Having thus ſhewed how the Record is to be given in Evidence 
by producing a Copy; we muſt next inquire in what Manner, and 
in what Caſe they ought to be Evidence. El 

t. It is regularly true, that where the Record is pleaded and 
appears in the Allegations, it muſt be tried by the Court on the 
Iſſue of Nul tte] Record, and in fach Caſe the Record itſelf muſt 
be produced, in caſe it be a Record of the fame Court; and in 
caſe it be a Record of another Court, then an Exemplification of 
it muſt be brought in fub pede Sigilli: But to this there is this 
Exception, that where the Record is Inducement and not the Giſt 
of the Action, there it is not traverſable, but muſt be given in 
Evidence on the Proof of the Declaration ; for nothing can be of 
itſelf traverſable that does not make a full End of the Matter, and 
it cannot make a full End of the Matter, if Fact be joined with 
it; in ſuch Cafe therefore the Iſſue muſt be upon the Fact and 
tried by a Jury, and the Record may be given in Evidence to ſup- 
port the Fact; and whenever a Record is offered to a Jury, any 
of the afore-mentioned Copies are Evidence. 

2. As to Recoveries r; Judgments. A Præcipe doth not lie 
againſt a Perſon that is not ſeiſed of the Freehold ; therefore 
when you ſhew a Recovery, you muſt prove Seiſin in the Te- 
nant to the Præcipe: However, in an ancient Recovery, Seiſin 
will be preſumed, eſpecially where Poſſeſſion has gone agreeable 
to it ever ſince; for that fortifies the Preſumption, that every 
Thing is rightly tranſacted; but in a modern Recovery the Seiſin 
muſt be proved, becauſe from the Recency of the Fact it is eaſy 
to be done, and the Preſumption is not in ſuch Caſe equally for- 
tified by the ſubſequent Poſſeſſion. 

If there be a Tenant for Life, Remainder in Tail, and they join 
in a common Recovery with ſingle Voucher, this will not bar 
the Tail; becauſe the Præcipe is brought againſt both as joint 
Tenants, and he in Remainder has no immediate Eftate of Free- 
hold, and a remainder Man is not bound by a Recovery had 
againſt Tenant for Life, unleſs he come in upon the aid Prayer, 
or as Vouchee upon a double Voucher ; for where any Perſon is 
properly in Court and does not defend his Title, he is barred the 
lame as if he had no Title at all; and when Tenant in Tail g 

barre 


Relative to Trial ar Niſi Prius. 247 
barred for want of Title, the Iſſue can never after recover in a 


F. or medon. "Ry 0 
By 14 G. 2. c. 20. it is enacted, That all common Recoveries 

ſuffered or to be ſuffered without any Surrender of the Leaſes for 

Life, ſhall -be valid. Provided it ſhall not extend to make any 

Recovery valid, unleſs the Perſon intitled to the firſt Eſtate for 

Life, or other greater Eſtate, have or ſhall convey, or join in 

conveying, an Eſtate for Life at leaſt to the Tenant to the Præ- 

cipe, And by the ſame AQ, where any Perſon has or ſhall pur- 

chaſe for a valuable Conſideration any Eſtate, whereof a Recovery 

was neceſſary to complete the Title, ſuch Perſon, and all claim- 

ing under him, having been in Poſſeſſion from the Time of ſuch 

Purchaſe, ſhall and may, after the End of Twenty Years from 

the Time of ſuch Purchaſe, produce in Evidence the Deed ma- 

king a Tenant to the Præcipe, and declaring the Uſes ; and the 

Deed ſo. produced (the Execution thereof being duly proved) 

ſhall be deemed ſufficient Evidence, that ſuch Recovery was duly 

ſuffered, in Caſe no Record can be found of ſuch Recovery, or 

the ſame ſhould appear not regularly entered: Provided, that the 

Perſon making ſuch Deed had a ſufficient Eſtate and Power to 

make a Tenant to the Præcipe, and to ſuffer ſuch common Re- 

covery, It is further Enated, That every common Recovery 

ſuffered, or to be ſuffered ſhall, after the Expiration of Twenty 

Years, be deemed valid; if it appear upon the Face of ſuch Re- 

covery that there was a Tenant to the Writ, and if the Perſons 

joining in ſuch Recovery had a ſufficient Eſtate or Power to ſuffer 

the ſame, notwithſtanding the Deed to make a Tenant to ſuch 

Writ ſhall be loſt. It is further Enacted, That every Recovery 

ſhall be deemed valid, notwithſtanding the Fine or Deed making 

a Tenant to ſuch Writ ſhall be levied or executed after the Time 

of the Judgment given, and the Award of Seiſin; provided the 

ſame appear to be levied or executed before the End of the Term 

in which. ſuch Recovery was ſuffered, and the Perſons joining in 

ſuch Recovery had a ſufficient Eſtate and Power to ſuffer the 

lame, | 

Though regularly no Recovery or Judgment is to be admitted 

in Evidence but againſt Parties or Privies, yet under ſome Cir= 

cumſtances they may; as in the Caſe of the King and Hebgen, 2 Str. 1109. 

where in an Information in Nature of a Quo Warranto, a Judg- 

ment of Ouſter was allowed to 3p youn in Evidence to * 1 e 
| cr 
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Ouſter of a third Perſon, the Mayor by whom the Defendant was 
admitted. | 

3. As to Verdicts the Rule is, That no Verdict ſhall be given 
in Evidence, but between ſuch who are Parties or Privies to it. 
Therefore if there be ſeveral Remainders limited by the fame 
Deed, a Verdict for one in Remainder ſhalt be given in Evidence 
for one next in Remainder, But if there be a Recovery by Ver- 
dict againſt Tenant for Life, this is no Evidence againſt a Rever- 
fioner; for the Tenant for Life is ſeiſed in his own Right, and 
that Poſſeſhon is properly his own, and he is at Liberty to pray 
in aid of the Reverſioner or not, and the Reverſioner cannot 70 
fibly controvert the Matter where no Aid is prayed, But if he 
come in upon an aid Prayer, he may have an Attaint; and con- 


| ſequently the Verdict will be Evidence againſt him. 


Sherwin and 
Clarges, 1700. 


3 Mod. 141. 
Hardr. 472. 


If a Verdict be had on the ſame Point, and between the ſame 
Parties, it may be given in Evidence, though the Trial were not 
had for the ſame Lands, for the Verdict in ſuch Caſe is a very 
perſuading Evidence, becauſe what twelve Men have already 
thought of the Fact may be ſuppoſed fit to ditect the Determi- 
nation of the preſent Jury; but then this Verdict ought to be 
between the ſame Parties, becauſe otherwiſe a Man would be 
bound by a Decifion, who had not the Liberty to croſs-examine; 
and nothing can be more contrary to natural Juſtice, than that 
any one ſhould be injured by a Determination, that he, or thoſe 
under whom he claims, was not at Liberty to controvert, - But it 
is not neceſſary that the Verdict ſhould be in relation to the ſame 
Land, for the Verdict is only ſet up to prove the Point in Queſ- 
tion, and every Matter is Evidence, that amounts to a of 
the Point in Queſtion. | 

If there be a Trial of a Title between A. Leſſee of B. and E. 
and afterwards there be a Trial between C. Leſſee of E. and B. C. 
may give in Evidence the Verdict found againſt B. for this was 
the Senſe of a former Jury on the Fact, on which Trial B. had 
the Liberty to croſs- examine; for the Court will take Notice, that 
in Ejectment the Leſſor is the real Party intereſted, and that the 
Leſſee, (or nominal Plaintiff) is a fictitious Perſon. But a Perſon 
that has no Prejudice by the Verdict againſt B. could never give 
it in Evidence, though his Title turn on the ſame Point, becauſe 
if he be an utter Stranger to the Fact, it is perfectly Res nova be- 
tween him and the Defendant; and if it could be no Prejudice ” 

the 
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the Plaintiff, had the Fate of the Verdict been as it would, he 
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cannot be entitled to reap a Benefit; for no Record of Conviction Ca. k. B. 
or Verdict ſhall be given in Evidence, but ſuch whereof the Be- 


nefit may be mutual, vi. Such whereof the Defendant, as well 
as the Plaintiff, might have made uſe, and given it in Evidence 
in caſe it made for him; therefore a Conviction at the Suit of the 
King for a Battery cannot be given in Evidence in treſpaſs for the 
ſame Battery, | 


When it is ſaid, that a Verdict may be given in Evidence be- Hob. 5 3 


tween the ſame Parties, it is to be underſtood with this Reſtric- 
tion, that it is of a Matter which was in Iſſue in the former Cauſe; 
for otherwiſe it will not be allowed in Evidence, becauſe, if ſuch 
Verdict be falſe, there is no Redreſs, and the Jury are not liable 
to an Attaint. | ns 

The Exception of its being Res inter alias acta, is not allowed 
againſt Verdicts in Caſes of Cuſtoms or Tolls; for the Cuſtom or 
Toll is Lex loci, and Facts tending to prove that may be given in 
Evidence by any Perſon, as well as thoſe who have been Parties 
to ſuch Facts or to ſuch Verdicts as have found and determined 
them; and in ſuch Caſe it is not material, whether ſuch Verdicts 
be recent or ancient. 

Another Caſe, in which this Exception ought not to be al- 
lowed, is where the Fact to be proved is ſuch whereof Hearſay 
and Reputation are Evidence, and therefore a ſpecial Verdict be- 
tween other Parties ſtating a Pedigree would be Evidence to prove 
a Deſcent; for in ſuch Caſe, what any of the Family, who are 
dead, have been heard to ſay, or the general Reputation of the 
Family, Entries in Family-Books, monumental Inſcriptions, Re- 
citals in Deeds, &c. are allowed. And of this Opinion was Mr. 


Juſtice Mrigbt in the Duke of Athe/'s Caſe, which Opinion is : Se. 1151; 


generally approved, though the Determination by the reſt of the 
Court was contrary : Perhaps founding themſelves on the Caſe of 


Sir William Clerges and Sherwin, where, in a Trial at Bar, the Ca. K. B. 
only Queſtion was upon the Legitimacy of the Duke of Albe- 3? 


marle, and the Court would not ſuffer a former Verdict between 

other Parties concerning other Land depending upon the ſame 

Queſtion and Title to be read in Evidence; But there it did not 

appear either from the Iſſue or Verdict, that the ſame —_ 

was inquired into and determined, Beſides the giving a Verdict 

in Evidence to prove a * Fact, viz, That John had a Son 
| 2 


Thomas, 
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Thomas, is very different from giving it in Evidence to ſhew the 
Opinion of a former Jury, which is only their Deduction from a 
Variety of Facts proved to them. | 1 

A Verdict will not be admitted in Evidence without likewiſe 
producing a Copy of the judgment founded upon it, becauſe it 
may happen that the Judgment was arreſted, or a new Trial 

Montgome- granted; but this Rule does not hold in the Caſe of a Verdict on 

rie v. Clarke, an Iſſue directed out of Chancery, becauſe it is not uſual to enter 

1 De- up Judgment in ſuch. Caſe; and the Decree of the Court of Chan- 
cery is equally Proof, that the Verdict was ſatisfactory and ſtands 
in force. | 

4. As to Writs, When a Writ is only Inducement to the Ac. 
tion, the taking out the Writ may be proved without any Copy 
of it, becauſe poſſibly it might not be returned, and then it is no 
Record; but where the Writ itſelf is the Gift of the Action, you 
muſt have a Copy from the Record, in as much as you are to 
have the utmoſt Evidence the Nature of the Thing is capable of, 
and it cannot become the Giſt of the Action till it is returned. 

3 Raym. 733. In an Action of Treſpaſs againſt a Bailiff for taking Goods in 
Execution, if it be brought by the Party againſt whom the Writ 
iſſued, it is ſufficient for the Officer to give in Evidence the Writ 
of Heri Facias, without ſhewing a Copy of the judgment: But 
if the Plaintiff be not the Party againſt whom the Writ iſſued, 
but claim the Goods by a prior Execution (or Sale) that was frau- 
dulent, there the Officer muſt produce not only the Writ, 'but a 
Copy of the Judgment: For in the firſt Caſe, by proving that he 
took the Goods in Obedience to a Writ iſſued againſt the Plain- 
tiff, he has proved himſelf guilty of no Treſpaſs; but in the other 
Caſe they are not the Goods of the Party againſt whom the Writ 

jiſſued, and therefore the Officer is not juſtified by the Writ. in 
taking them, unleſs he can bring the Caſe within 13 Eliz. for 
which Purpoſe it is neceſſary to ſhew a Judgment, | 

The next Thing to be conſidered Tfe all publick Matters that 
are not Records; and they all come under this general Definition, 
that they muſt be ſach as are an Evidence of themſelves, and do 
not expect Illuſtration from any other Thing; ſuch are Court- 
Rolls and Tranſactions in Chancery; and the Copies of ſuch Mat- 
ters may be given in Evidence, in as much as there is a plain co- 
herent Proof, for there is proved upon Oath a Matter which, if 

ER | | 1 produced, 
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produced, would carry its own Lights with it, and by conſequence 
would need no Proof. A ; 

The Reaſon why the Proceedings in Chancery are not Records 
is this, becauſe they are not the Precedents of Juſtice, for the 
Judgment there is ſecundum æguum et bonum, and not ſecundum 
leges et conſuetudines. And the Reaſon why any Record is of Va- 
lidity and Authority is, becauſe it is a Memorial of what is the Law 
of the Nation ; now Chancery Proceedings are no Memorials of 
the Laws of England, becauſe the Chancellor is not bound to pro- 
ceed according to the Laws. | | 

Alſo the Rolls of the County Courts, and the Proceedings of the 
Eccleſiaſtical Court, are no Records, becauſe theſe Courts are not 
derived by immediate Authority from the King, but from the 
Biſhop or the Baron of the County ; and there is no Court decla- 
rative of the Senſe of the Common Law, but ſuch as receive an 
immediate Authority from the King, the Perſon intruſted with 
the executive Power of the Law. | 


The Bill in Chancery is Evidence againſt the Complainant, for 1 Sid. 221. 


the Allegations of every Man's Bill ſhall be ſuppoſed true ; nor 
ſhall it, be ſuppoſed to be preferred by a Counſel or Sollicitor with- 
out the Party's Privity, and therefore it amounts tg the Confeſſion 
and Admiſſion of the Truth of any Fact, and if the Counſel have 
mingled, in it any Fact that is not true, the Party may have his 
Action: But in order to make the Bill Evidence againſt the Com- 
plainant, there muſt be Proceedings upon it; for if there were no 
Proceedings upon it, it ſhould — ed to be filed by a 
Stranget to bar the Party of his Evidence. | | 

If a Patron ſue the Parſon on a Bond, and the Parſon prefer his 
Bill in Chancery to be relieved, ſtating it to be a fimoniacal Con- 
tract; the Bill and Proceedings upon it may be given in Evidence 
in an Ejectment, in order to make void the Parſon's Living. 


But on an Iſſue directed out of Chancery to try the Validity of a Fig 296. 


Deed, where one J. N. was produced to prove he wrote it, by 
the Direction of Lord Ferrers in 1720, and, to contradict his Evi- 
dence, the Plaintiffs produced a Bill in Chancery, preferred in 
1719, by the Defendant which mentioned the Deed ; the Court 
would not ſuffer it to be read, though an Anſwer had been put in, 
becauſe it was no more than the Surmiſes of Counſel for the better 
Diſcovery of the Title — However, in all Caſes where the Mat- 
ter is ſtated by the Bill as a Fact on which the Plaintiff _— 
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his Prayer for Relief, ie will be admitted in Evidence, aud vm 
amount to Proof of a Confeflion. | 
Analogous to this is a Confeffion e 50 Party's Hand by 
Letter or otherwiſe ; however there is a great Difference between 
the Manner of giving them in Evidence, ” A Bill is proved by 
ſhewing there have been Proceedings upon it, for it muſt be — 4 
oy x. be the Party's Bill where his Adverſary has been e 
d by the Proceſs of the Court of Chancery to anſwer it. But a 
Confeſſion by Letter muſt be proved to be of the Party's Hand 
Writing; and, where Nobody ſaw the Writing, that — 
the Compariſon of Hands. Now the Reaſon w n 
riſon of Hands is allowed to be Evidence is, becauſe Men iſ- 
1 by their Hand Writing as well as by their Faces; for it 
ſeldom that the Shape of their Letters agree any more than 
ty Shape of their Bodies. Therefore the Likeneſs induces a Pre- 
famption that they are the ſame; and every Preſumption that re- 
mains unconteſted hath the Force of an Evidence. But in the Caſe 
of High Treaſon Compariſon of Hands is not ſufficient for the ori- 
ginal Foundation of an Attainder, becauſe there muſt be Proof of 
Ca. K. B. 72. forme overt Act, and Writing is not an overt Act; but it may be 
uſed as a circumſtantial and confirming Evidence, if the Fact be 
otherwiſe proved. And in any other criminal Proſecution it will 
Taylor's Caſe, be Evidence the fame as in a civil Suit; as on an Indictment for 
Säle. Writing a treaſonable Libel, Proof of the Hand Writing will be 
ſufficient without Proof of the actual Writing.—The Caſe of the 
ſeven Biſhops went upon the Witneſs not being enough acquainted 
with their Hand Writing, and not upon the Nature of the Evi- 
dence,—In ral Cafes: the Witneſs ſhould have gained his 
Knowledge — having ſeen the Party write, but under ſome 
Circumſtances that is not neceſſary; as where the Hand Writing 
N . to be proved is of a Perſon reſiding abroad, one who has frequent- 
minſter, Tr. ly received Letters from him in a Courſe of Correſpondence would 
6. 3. be admitted to prove it, though he had never ſeen him write. 80 
where the Antiquity of the Writing makes it impoſſible for any 
Per Hardw. living Witneſs to ſwear he ever ſaw the Party write : As where a 
_ 5 Pee. Parſon's Book was 1— eg to a Modus; the Parſon having 
been long dead, a Witneſs who had: examined the Pariſh Books, 
in which was the ſame Parſon's Name was permitted to ſwear to 
the Similitude of the Hand Writing, for it was the beſt Evidence 
| | * of EA ii 
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in the Nature of the Thing, for the Pariſh Books were not in the 

Plaintiff's Power to produſe. PR RE ITT. 
If the Bill be Evidence againſt the Complainant, much more is 

the Auſwer againſt the Defendant ; becauſe this is delivered in up- 

on Oath. But then when you read an Anſwer the Conſeſſion : vent 194; 

muſt be all taken together, and you ſhall not take only what 288. 

makes. againſt him; for che Anſwer is read as the Senſe of the 

entire and unbroken ; therefore if upon Exceptions taken a ſecond. i Sid. 4:8. 

Anſwer. has been put in, the Defendant may infiſt upon having 

that read to explain what he ſwore in his firſt Anſwer. K , 

An Infant's Anfwer by his Guardian ſhall never be admitted as 2 Vent. 72. 
Evidence againſt. him on a Trial at Law ; for the Law has that 3 M4 259. 
Tenderneſs for the Affairs of Infants, that it will not ſuffer him to 
be prejudiced by the Guardian's Oath, So the Anſwer of a Truſ- 
tee can in no Caſe be admitted as Evidence againſt Caſlui gue Truſt, 

A Bill was brought by Creditors againſt an Executor to have an Per Cowper 
Actount of a perſonal Eſtate z. the Executor ſet forth by Anſwer, C. Hill. Vac. 
that there were 1100/1. left by the Teſtator in his Hands, and, 
that coming afterward to make up Accounts he gave the Teſtator 
a Bond for 100041, and the 1000. were given him for his Trouble 
and Pains that he had employed in the Teſtator's Buſineſs, and 
there was no other Evidence in the Cauſe that the 1004, were de- 
poſited ; it was argued that the Anſwer, though it was put in Iſſue 
ſhould be allowed to diſcharge him; ſince there was the fame Rule 
of Evidence in Equity as at Law: But it was anſwered and reſolved 
by the Court that, when an Anſwer was put in Iſſue whatever was 
confeſſed and admitted need not be pres but it behoved the 
Defendant to make out by Proofs whatever was inſiſted upon by 
Way of Avoidance. But this was holden under this DiſtinRion, 
that where the Defendant admitted a Fact, and inſiſted on a diſ- 
tinct Fact by Way of Avoidance, that he ought to prove that Mat- 
ter of Defence, becauſe it may be probable that he admitted it out 
of Apprehenfion, that it might be proved, and therefore ſuch Ad- 
mittanoe ought not to profit him, fo far as to paſs for Truth what- 
ever he ſays in Avoidance. But if it had been one Fact, as if the 
Defendant had ſaid the Teſtator had given him a hundred Pounds, 
it ought to have been allowed, unleſs diſproved; becauſe: nothing 
of the Fact charged is admitted, and the Plaintiff may diſprove 
the whole Fact, if he can do it. Though an ſx Salle. 286; 

| vidence 
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Tho. Whit- 
more, Salop, 


1747. 


Sparin & al' 
v. Drax, M. 


27 Car. 2. 
C. B. at Bar. 
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Evidence againſt the Defendant, yet it is not againſt his Aliene e; 
nor is it any Evidence for the Defendant in a Court of Law (ex- 
cept ſo ordered by the Court on an Iſſue out of Chancery). unleſs 
the Plaintiff have made it Evidence by producing it firſt. As 
where on an Iſſue out of Chancery to try the Terms of an Agree- 
ment, which was proved by one Witneſs, but denied by the De- 
fendant, the Witneſs being dead before the Trial, the Plaintiff 
was under a Neceſſity of producing the Bill and Anſwer in order 
to read his Depoſition, and by that Mean made the whole An- 
ſwer Evidence, which was accordingly read by the Defendant; 
but, where an Anſwer in Chancery of the Witneſs was produced 
to ſhew him incompetent; he having there ſworn that he had an 
Annuity out of the Land in Queſtion ; Serjeant Maynard inſiſted 
to have the Anſwer read through, but the Court refuſed it, as the 
Anſwer was produced only to ſhew that he was not a competent 
Witneſs in the Cauſe, and not to prove the Iſſue. 

Analogous to this is a Man's mere voluntary Affidavit, which 
may alſo be read againſt the Perſon who made it: However there 
is great Difference between the Manner of giving them in Evi- 


dence. An Anſwer is proved by ſhewing the Bill, which is the 


3 Mod. 36. 


1 Show. 397. 


Charge, and the Anſwer which is as it were the Defence, and 
this in civil Caſes ſhall be intended to be ſworn, becauſe the De- 
fence in Chancery is upon Oath. But a mere voluntary Affidavit 
which is no Part of any Cauſe in a Court of Juſtice, muſt be pro- 
ved to be ſworn ; for if you only prove it ſigned by the Party, the 
Proof goes no further than to ſupport it as a Note or Letter, and 
as ſuch you may give it in Evidence without more Proof. — But if 
an Affidavit be made in any Cauſe, Proof of ſuch Cauſe depend- 
ing, and that ſuch Affidavit was uſed by the Party, would perha 
be ſufficient Proof of its being ſworn even on an Indictment for 
Perjury, and certainly would be Evidence in a civil Suit. 

A ſecond Difference between them is, that the Copy of an An- 
ſwer may be given in Evidence, but the Copy of a voluntary Affi- 
davit cannot. The Reaſon is, becauſe the Anſwer is an Allega- 
tion in a Court of Judicature, and being a Matter of public Credit, 
the wy of it may be given in Evidence, for the Reaſons formerly 
given: But a voluntary Affidavit has no Relation to a Court of Jul- 
tice, and therefore is not intitled to public Credit, and being a 

ate Matter, the Affidavit itſelf muſt be produced as the beſt 


| vidence ; beſides it muſt be proved to be ſworn, which it cannot 


2 be 
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cery, of his being worth 2 5001. Lord Raymond refuſed to let it 
be read, and the Plaintiff was obliged to ſend for the Original 
which was filed in Chancery. And notwithſtanding the Office 
Copy of an Anſwer may be given in Evidence in a civil Suit, yet 
it will not be ſufficient on an Indictment for Perjury, though per- 
haps ſuch Copy would be ſufficient for the Grand Jury to nd the 
Bill: But upon the Trial the Original muſt be produced, and po- 
ſitive Proof made, that the Defendant was ſworn by a Witneſs 
acquainted with him: But Proof that a Perſon calling himſelf ; Mad. 16. 
J. S. was ſworn, and that he ſigned the Anſwer (or Affidavit), 
and Proof alſo by another Witneſs of the Hand-Writing, would 
be ſufficient. So an Anſwer being brought out of the. proper ex v. Mor- 
Office, and Jurat under the Maſter's Hand, and Proof of its being ris, F. 1 G. 
ſigned by the Defendant by Proof of his Hand- Writing is ſuffici- 3, C., 
ent to prove it ſworn by him even on an Indictment for Perjury: S. 7. 
But no Return of Commiſſioners (or of a Maſter in Chancery) of; Mod. 117. 
the Party's Swearing will be ſufficient, without ſome other Proof 
of the Identity of the Perſon. | I 

The next Thing is the Depoſitions, and they may be read when Godb. 326, 
the Witneſs is dead, for when the Witneſs is living, they are not 
the beſt Evidence the Nature of the Thing is capable of. 

2, They may be read when a Witneſs is ſought and cannot be 
found,” for then he is in the ſame Circumſtances as to the Party 
that is to uſe him, as if he were dead. | 


3. If it be proved that a Witneſs was ſubpeetia'd, and fell fick 
by the Way ; for in this Caſe likewiſe the fition is the beſt 


Evidence can be had, and that anſwers what the Law re- 
uires. | 

: 4. A Depoſition cannot be given in Evidence againſt any Perſon 
that was not Party to the Suit ; and the Reaſon is, 'becauſe he had 
not Liberty to croſs-examine the Witneſs; and it is againſt natu- 
ral Juſtice that a Man ſhould be concluded by Proofs in a Cauſe to 
which he was not a Party. For this Reaſon Depoſitions in Chan- 
cery ſhall not be read for or againſt the Party Defendant upon an 
Information or Indictment, for the King was no Party to the Suit. 
Yet this Rule admits of ſome Exceptions; as in Caſes of Cuſ- 
toms and Tolls, and in general in all Caſes where Hearſay and 
Ge Reputation 


iz 
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tation are Evidence; for undoubtedly what a Witneſs, who 
is dead, has ſworn in a Court of Juſtice, is of more Credit, than 
what another Perſon ſwears he has heard him fay :—So a De 
tion taken in a Cauſe between other Parties will be admitted to be 
read to contradict what the ſame Witneſs ſwears at a Trial. 

. Depoſitions taken thirty Years fince were admitted to be read 
in Chancery, though the Parties were not the fame, inaſmuch as 
the Cauſe related to the ſame Lands, and the Tertenants were Par- 
ties to it, and the Witneſſes were fince dead ; the Plaintiff's Title 
then not appearing z and this is an Indulgence of the Chancery 
beyond the ſtrict Rules of the Common Law, and it is admitted 
for pure Neceſſity, becauſe Evidence ſhall not be loſt: But a Man 

hall not regularly take Advantage of a Depoſition who was not a 
Party to the Suit, for, as he cannot be prejudiced by the Depoſi- 
tion, he ſhall-never receive any Advantage from it. 

F. Depoſitions before an Anſwer put in are not admitted to be 

read, unleſs the Defendant appear to — for if there 
do not appear to be a Cauſe depending, the Depoſitions are conſi- 

dered as mere voluntary Affidavits; but if the adverſe Party were 
in Contempt, the Depoſitions ſhall be admitted ; for then it is the 

Fault of the Objector that he did not — the Witneſſes. 

6. If the Witneſs after his Depoſition taken become intereſted, 
his Depoſition ſhall not be read; for the Intent of taking ſuch 


Depoſition is only to perpetuate his Teflimony in Caſe the Wit- 
neſs die. | 

7. — Seve off, and before the coming 
in of the Anſwer, the Defendant not being in Contempt, the Wi- 
neſs die, yet his Depoſition ſhall not be read, becauſe the oppoſite 
Party had — Power of Croſi- Examination; and the Rule of 
the Common Law is ſtrict in this, that no Evidence mall be ad- 
mitted but what is, or might have been, under the Examination 
of both Parties: Bat in fuch Caſes the Way is to move the Court 
of Chancery, that ſuch a Witneſs's Depofition ſhould be read, 
and if the Court ſee Cauſe they will order it, and this Order will 
bind the Parties to aſſent to the Reading. 

Formerly they did not inroll their Bill and Anfwer, and there- 
fore ancient — Rea —— Evidence without the Bill 
and Anſwer; fo the Command of Queen 
Elizabeth upon Petition, — Bill? and Anſwer, were, upon a 
ſolemn Hearing in Chancery, allowed to be read. = 
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Alſo the ancient Practice was, that they never the 
Depoſitions in —— of the Witneſſes, becauſe the Depoſi- 
tions in were of no Uſe till after the 
Death of the Witneſſes but the Practice was found incon- 
venient, becauſe thereby Witneſſes became ſecure in 


—— inaſmuch mann 
ted for Per) 
Bill is diſmiſſed becauſe the Matter i vos proper ſor : O Ca. 


When t 
Equity to decree, ſitions on the Fact in the Cauſe may be 78. 

read afterward in — uſe between the ſame Parties; for o W 
the Matter is not for Equity to decree, yet —— 
ly before the Court, for it is for the Juriſgiction of 
uity to conſider tow far the Law ou ought to be relaxed and mode- 
rated; and here there is a Cauſe properly before the Court, how- 
ever that Cauſe may be decided, the Depoſitions muſt be Evi- 
Gangs — if a Cauſe be diſmiſſed for Irregularity of the 
aint, the Depoſitions can never be read; as where a Devi- 
ce, upon a Suit depending by his Deviſor, brings his Bill of Re- 
— and aſter Depoſitions taken the Bill is diſmiſſed, becauſe a 
Deviſee cannot bring a Bill of Revivor ; upon a new original Bill 
the Deviſee cannot uſe the ſitions in the former Cauſe; for 
there belng ne"Cauſo regularly the Oourt there could be no 


Depoſition in it. 
in one of the Cauſes, 1 Ch, Ca; 


In Crofs Cauſes, an A W 

and in that it was not ſet forth in the Allegations of the Bill or An- 230. 
ſwer: In the other Cauſe the A was ſet forth but not 
proved, an Order was obtained before Publication, that the ſame 
Depoſitions ſhould be read in both Cauſes, and this might well be, 
for ſince the Order was before Publication in the ſ Cauſe, the 
Defendant had Liberty to eroſe- examine the Witneſſes on what 
pram tg ö . 


Ch ki hens it is evident, that (as there can be no 
Croſi-Examination) a voluntary Affidavit is no Evidence between 

Strangers, except in ſuch Caſes where a Confeſſion of the Perſon - 

making the Affidavit would be Evidence, as where a Widow Sachevere! 
came for Adminiſtration, the Marriage being conteſted, an Affi - . e 
davit of the Man himſeif was read. 80 on an Iſſue directed out 4 
of Chancery to try the AGREE of the 1 85 the — legates. | 

Oyxs 
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Oath' before the Judges Drin Bill wes allowed wo'be Bvi. 
dence, ' | 
It is a general Rule, that Depoſitions taken 5 in a Court not of 
Record ſhall not be allowed in Evidence elſewhere. 80 it has 


been holden in Regard to Depoſitions in the eccleſiaſtical Court, 


though the Witneſſes were dead. So where there cannot be a 
Croſs- Examination, as Depoſitions taken before Commiſſioners 


of Bankrupts, they ſhall not be read in Evidence; yet if the Wit- 


neſſes examined on a Coroner's Inqueſt be dead, or beyond Sea, 
their Depoſitions may be read; for the Coroner is an Officer a ap- 


pointed on Behalf of the Public, to make Enquiry about t 


Matters VS in his Juriſdiction ; and therefore the Law will pre- 
ſume the Depoſitions before him to be fairly and impartially 
taken. — And by 1 & 2 P. & M. c. 13. and 2 & 3 P. & M. 
c. 10. Juſtices of the Peace ſhall examine of Perſons brought be- 
fore them for Felony, and of thoſe who brought them, and cer - 
tify ſuch Examination to the next Gaol-Delivery but the Exa- 
mination of the Priſoner ſhall be without Oath, and the others up- 
on Oath, and theſe Examinations ſhall be read againſt the Offen- 
der upon an Indictment, if the Witneſſes be dead. 


Sherwin and Another Way of perpetuating the Teſtimony of a Perſon de- 


. M. 


ceaſed, analogous to this of giving Depoſitions in Evidence, is 
giving the Verdict in Evidence and the Oath of the — 


is, that when you give in Evidence any 


Matter ſworn at a former Trial, it muſt be between the ſame Par. 
ties, becauſe otherwiſe you diſpoſſeſs your Adverſary of the Liber- 
o croſs- examine: Beſides otherwiſe, as you cannot regular 
ive the Verdict in Evidence, you cannot give the Oath on w 
t is founded; for if you cannot ſhew there was ſuch a Cauſe, you 
cannot ſhew there was ſuch a Perſon examined in it; and with- 
out ſhewing there was a Cauſe, no Man's Oath can be given in 


Evidence, inaſmach as it appears to be no more than a voluntary 


Affidavit. 

What a Man himſelf, who is living, has ſworn at one Trial, 
can never be given in Evidence at another to ſupport him, becauſe 
it is no Evidence of the Truth; for if a Man be of that ill Mind 
to ſwear falſly at one Trial, he may do the ſame at another on the 
ſame Inducements: But what a Man ſays in Diſcourſe, without 
Premeditation or Expectation of the Cauſe in Queſtion, is good 
— to Wen im, becauſe that ſhews that what he ſwears 
is 
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is not from any undue Influence. But if a Man have ſworn at one 
Trial different from what he has ſworn at another, this is good 
Evidence to his Diſcredit. | : 

A Witneſs was ſworn in a Trial at Bar in C. B. between the Green v. 
ſame Parties on the ſame Iſſue, and he was ſubpcœna d by the De- ee 
ſendant to appear at a ſecond Trial in K. B. and his Charges given 4 ©** 
him, but he not appearing Perſons were admitted to ſwear what he 
ſwore in C. B. for the Court ſaid they would preſume he was kept 
away by the Plaintiff's Practice. This Suppoſition was ſtrength- 
nne been produced by the þ intiff at the former 
Trial. | | | 

On an Appeal for Murder the Plaintiff cannot give the Indict- . Sid. 325. 

ment in Evidence. againſt the Priſoner, and what a Perſon ſwore 

upon it at the Trial; for as the Inditment cannot be Evidence 
(between other Parties) by Conſequence the Oath on the Indict- 

ment cannot be Evidence: And as the Evidence on the Indict- 

ment cannot be ſhewed by the Plaintiff in the Appeal, neither | 

can it by the Defendant for the Reaſon already given in Regard to 

giving Verdicts in Evidence, 

However to this general Rule there are the ſame Exceptions as 
have been already taken Notice of in Regard to Depoſitions. 

A Verdict with the Evidence given, in an Action brought by per Holt 14 
the Carrier for Goods delivered to him to be carried, ſhall be gi- W. 3. at 
ven in Evidence in an Action brought by the Owner againſt the dbl. 
Carrier for the ſame Goods, for it is ſtrong Proof againſt him that 
he had the Plaintiff's Goods; and in the Witneſs be dead, 
or cannot be found, is the beſt Evidence that can be had, for it 
amounts to a Confeſſion in a Court of Record. | 

Note; Though the bare producing the Pgfea is no Evidence Sv. 162. 
of the Verdict, without ſhewing i of the final Judgment, 
becauſe it may happen that the Judgment was arreſted, or a new 
Trial granted; yet it is good Evidence that a Trial was had be- 
tween the ſame Parties, ſo as to introduce an Account of what a 
Witneſs ſwore at that Trial who is ſince dead. So a Nonſuit, 
with Proof of the Evidence upon which the Plaintiff was non- 
ſuited, may be given in Evidence in another Action brought by 
the ſame Party, 2 - 5 

A Decree in ma 1 in Evidence between 2 Mod. 231, 
ſame Parties, wen v4 — for their Judgments 

muſt be of Authority in thoſe Caſes, where the Law gives them 
0 | 4 


I Keb. 21. 
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a Juriſdiction; for it were very abſurd that the Law ſhould give 
them a juriſdiction, and yet not ſuffer what is done by Force of 
that juriſdiction to be full Proof. 
So a decretal Order in Paper with Proof of the Bill and Anſwer 
(or if they are recited in the Order) may be read. | 
And Note; Where-ever a Matter comes to be tried in a colla- 
teral Way, the Decree, Sentence, or Judgment of any Court, ec- 
clefiaſtical or civil, having competent Juriſdiction, is concluſive 
Evidence of ſuch Matter; and in Caſe the Determination be final 
in the Court of which it is a Decree, Sentence, or Judgment, fuch 
Decree, Sentence, or Judgment, will be concluſive in any other 
Aion * 7 


Court, having concurrent Juriſd 


Carth. 225. 


Lane and 
Degberg, 
H. 11 W. 3. 


In Conſequence of the firſt Part of this Rule; if in Ez 

a Queſtion aroſe about the Marriage of the Father and Mother of 
the Plaintiff, a Sentence in the eccleſiaſtical Court in a Cauſe of 
Jactitation, would be concluſive Evidence. 80 where the Defen- 
dant in an Action of Aſſault and Battery, juſtified a Maihem done 
by him as an Officer in the Army for diſobeying Orders, and gave 
in Evidence the Sentence of the Counſel ar upon a Petition 
againſt him by the Plaintiff, and the Petition being diſmiſſed by 
the Sentence, it was holden to be concluſive Evidence in Favour 
of the Defendant. So in an Action upon a Policy of Inſurance, 
with a Warranty that the Ship was Swediſh, the Sentence of a 
French Admiralty Court condemning the Ship as Exgiiſs aps ee 
was holden concluſive Evidence, So in an Action of Trover 

Goods, Judgment of Condemnation upon an Information in the 


| Exchequer would be concluſive. 80 in the Caſe of the King and 


Hebden before put, Judgment of Ouſter was allowed to be conclu- 
ſive Evidence of the Ouſter of a third Perfon, the Mayor, by 
whom the Defendant was admitted. cada 
But this Part of the Rule muſt be taken with this Reſtriction, 
that the Matter determined by ſuch Decree, Sentence, or Judg- 
ment, was determined ex direcko, and not in a collateral Way, 
Therefore if in an Information againſt A. Iſſue were taken on 7. 
being Mayor of ſuch a Borough in ſuch a Year, and it were 
he was not Mayor, ſuch finding and Judgment thereon would 
not be Evidence on the like Iſſue in an Information againſt B. 


Robins Caſe So if a Suit were inſtituted in the eccleſiaſtical Court by B. againſt 
a C. B. 1760. C. for a Divorce Cauſa Adulterii with D. and ſhe were to plead 


that ſhe was married to D. and upon Proof made, the Court 204 
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ſo pronounce, and accordingly diſmiſs B.'s Libel ; yet that would 
be no Evidence in an Ejectment in which the Marriage between 
C. and D. came in Diſpute, So if in an Ejectment between. a 
Deviſee and the Heir at Law, the Defendant obtaining a Verdict 
upon Proof that the Will was not duly executed, yet he could not 
give it in Evidence on another Ejectment brought by another De- 
via, , $443 4 5 

In Conſequence of the ſecond Part of the Rule, if A. having 


Hutchinſon's 


killed a Perſon in Spain were there proſecuted, tried, and acquit- (2* 


ted, and afterward were indicted here, he might plead the Acquit- 
tal in Spain in Bar; becauſe a final Determination in a Court 
having competent Juriſdition is concluſive in all Courts of con- 
current Juriſdiction. | So in Dower, if the Defendant plead ne un- 
ques accouple, and upon this Iſſue the Biſhop certify the Marriage, 
and ſuch Certificate be inrolled, and Judgment given for the De- 
mandant thereon ; in the like Action againſt any other Tenant, 
the Defendant will be concluded from pleading the like Plea ; for 
the Fact having been ex directo determined between the Parties, fo 
that it can never again be controverted by them, the Record is 
concluſive Evidence of ſuch Fact againſt all the World. 

Though a Conviction in a Court of criminal Juriſdiction be con- 
cluſive Evidence of the Fact, if it afterward come in Controverſy 
in a Court of civil Juriſdiction; yet an engine in ach Court is 
no Proof of the Reverſe. As ſuppoſe the Father convicted on an 


Indictment for having two Wives, this would be concluſive Evi- 


dence in an Ejectment, where the Validity of the ſecond Marriage 3 Mod. 164. 


was in Diſpute, But an Acquittal would not prevent the Party 
from giving Evidence of the former Marriage, ſo as to bar the 
Idue of the ſecond ; for an Acquittal aſcertains no Fact as a Con- 


viction does; nor would a Conviction be conclufave, ſo as to bar Id. Howard 


the Party in a Writ of Dower or Appeal, w 


here the Legality of v. Lady In- 


the Marriage comes in Queſtion. However it would be Evidence — 
before the Biſhop on the Iſſue ne accouple ;, for though the 
Fact of the iage be not concluſive Evidence of the Legality 


of it, yet it is prime facie a Proof of it. 


If a Man deviſe Lands by Force of the Statute of NM. g. of Wills, i x. A. 618. 


or by Cuſtom, the Probate of the Will in the Spiritual Court can- 
not be given in Evidence; for all the Proceedings, as far as relate 
to Lands, are coram non Judice, for they have no Power to authen- 
ticate any ſuch Deviſe, and therefore a Copy produced under their 
Seals is no certain Evidence of a true Copy, 


But 


- 14 <4 4AM 9s Ie VV; 
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But the Probate of a Will is good Evidence as to the perſonal 


Eſtate, becauſe they have the Cuſtody of all Wills that concern 
the perſonal Eſtate, and they are the Records of that Court, and 
therefore a Copy of them under the Seal of that Court muſt be 
good Evidence; and this is ſtill the more reaſonable, becauſe it is 
the Uſe of the Court to preſerve the original Wills, and only to 
give back to the Party the Copy of the Will under the Seal of the 
Court. 


Kempton e The Eccleſiaſtical Court never grants an Exemplification of 


Croſs, E. 


8 G. 2. K. B. 


1 Lev. 25. 
Smartle and 
Williams, 
cited by 
Hardw. C. 


Pettit and Pet - 
tit, 1701. 


Ca. K. B. 375. 


Letters of Adminiſtration, but only a Certificate that Adminiſtra- 
tion was granted; therefore when a Leſſee pleads an Aſſignment 
of a Term from an Adminiſtrator, ſuch Certificate is good Evi- 
dence. So would the Book of Eccleſiaſtical Court, wherein was 
entered the Order for granting Adminiſtration, So would the 
Copy of the Probate of the Will be evidence of S. S. being Ex- 
ecutor, but a Copy of the Will would not be evidence of it. 
Where a Perſon in Ejetment would prove the Relation of a 
Father and Son by his Father's Will, he muſt have the Original 
Will, and not the Probate only, for where the Original is in 
Being, the Copy is no Evidence; beſide, the Seal of the Court 
does not prove it a true Copy, unleſs the Suit only related to per- 
ſonal Eſtate. But the Ledger Book is evidence in ſuch Caſe, be- 
cauſe this is not conſidered merely as a Copy, but is a Roll of the 
Court; and though the Law does not allow theſe Rolls to prove 
a Deviſe of Lands, yet when the Will is only to prove a Rela- 
tion, the Rolls of the Spiritual Court, that has Authority to inrol 
all Wills, are ſufficient Proof of ſuch Teſtament. And under 
icular Circumſtances the Ledger Book may be Evidence even 
in a Deviſe of a real Eſtate; as where in an Avowry for a Rent 
Charge, the Avowant could not produce the Will under which 
he claimed, that belonging to the Deviſee of the Land ; but pro- 
ducing the Ordinary's Regiſter of the Will, and proving former 
Payments, it was. holden to be ſufficient Evidence againſt the 
Plaintiff, who was Deviſee of the Land charged. But it has 
been often holden, that a Copy of the Ledger Book is not Evi- 
dence ; yet, ſince the Original would be read as a Roll of the 
Court without further Atteſtation, it ſeems fit the Copy ſhould be 
read. The contrary Practice has been founded upon the Miſtake, 
that the Ledger Book is read as a Copy, ſo that the Copy of that 
is 


% 
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is but the Copy of a Copy; whereas the Ledger Book is read as 
a Roll of the Court. "I 8 

Though in a Suit relating to perſonal Eſtate, the Probate of the Rays. 405. 
Will under the Seal of the Eccleſiaſtical Court is ſufficient Evi * 5d 359. 
dence, yet the adverſe Party may give in Evidence that the Pro- 
bate is forged, becauſe ſuch Evidence ſuppoſes that the Spiritual 
Court has given no Judgment, and ſo there is no Reaſon for the 
Temporal Court to be concluded by it.— So the adverſe Party Ibu. 
may prove, that the Teſtator left Bona notabilia againſt the Pro- 
by by an inferior Court, for then ſuch Court had no Juriſ- 

iction. | K E: 

So if Letters of Adminiſtration be ſhewn under Seal, you may Ibid. 
give in Evidence that they were revoked, for this is an Affirmance 
of the Proceedings in the Spiritual Court, and does not at all con- 
trovert the Righteouſneſs of their Deciſion. + 

And now to take Notice of other publick Matters, which are 
not Records. | | 

1. The Rolls of a Court Baron are Evidence, for they are the 
public Rolls by which the Inheritance of every Tenant is pre- 
ſerved ; and they are the Rolls of the Manor Court, which was 
— a Court of Juſtice relating to all Property within the | 

iſtrict. L 

2. The Regiſter of Chriſtenings, Marriages and Burials is good 
Evidence, or the Copy of it. Nay, Proof vivd voce of the Con- 
tents of it without a Copy has been admitted; yet the Propriety 
of ſuch Evidence may well be doubted, becauſe it is not the beſt 
Evidence the Nature of the Thing is capable of. DER. 

Though it appear in Evidence, that the Regiſter was made 2 Str: 1073. 
from a Day Book, kept by the Miniſter for that Purpoſe, yet the 
Day Book will not be admitted to contradit the Entry in the Re- 
giſter, Ex. gr. to prove a Child baſe born, where no Notice is 
taken of it in the Regiſter, which would therefore be Evidence 
to prove him legitimate, 

3. The Pope's Licence without the King's has been holden Pala. 527. 
good Evidence of an Impropriation, becauſe anciently the Pope | 
was taken for the ſupreme Head of the Church, and therefore 
was holden to have the Diſpoſition of all ſpiritual Benefices, with 
the Concurrence of the Patron, without any Regard had of the 4 
Prince of the Country; and theſe ancient ers muſt be judged 

Hh according 


Palm. 32. 


Hob. 188. 


Gregory v. 
Withers, 


H. 28 Car. 2. 


| 8. it ſeems to deſerve very little Credit, unleſs it be like 


2 Jones 224. 


Ca. K. B. 85. 
Salk. 281. 
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according to the Error of the Times in which they were tranſ. 
acted, * - 

4. A Pope's Bull is Evidence upon a ſpecial Preſcription to be 
diſcharged of Tythe; where you only ſay that the Lands belonged 
to ſuch a Monaſtery, and were diſcharged at the Time of the 
Diſſolution, for then they continue diſcharged by the Act of Par. 
liament ; but it is no Evidence on a general Preſcription to be 
diſcharged, becauſe that would ſhew the Commencement of ſuch 
a Cuſtom, and a general Preſcription is that there was no Time 
or Memory of Things to the contrary, un r 

5. If the Queſtion be, whether a certain Manor be ancient De- 
meſne or not, the Trial ſhall be by Domeſday Book, which will 
be inſpected by the Court? | ; 

In Ejectment for the Manor of Artam, the Defendant pleaded 
ancient Demeſne, and when Domeſday Book was brought into 
Court, would have proved that it was anciently called Nettam, 
and that Nettam appears by the Book to be ancient Demeſne; but 
he was not permitted to give ſuch Evidence, for if the Name be 
varied, it ought to have been averred on the Record. 

6. To know whether any Thing be done in or out of the Ports, 
there lies in the Exchequer a particular Survey of the King's Ports, 
which aſcertain their Extent. 

7. An old Terrier or Survey of a Manor, whether eccleſi- 
aſtical or temporal, may. be given in Evidence, for there can be 
no other Way of aſcertaining the Old Tenures or Boundaries. 

A Terrier of Glebe is not Evidence for the Parſon, unleſs ſigned 
by the Churchwardens as well as the Parſon; nor then neither, 
if they be of his Nomination ; and though it be ſigned BY them, 

ſigned 


y the ſubſtantial Inhabitants; but in all Caſes it is ſtrong Evidence 
againſt the Parſon. | 
8. Rolls or ancient Books in the Heralds Office are Evidence to 
prove a Pedigree; but an Extract of a Pedigree proved to be taken 
out of Records ſhall not, becauſe ſuch Extract is not the beſt 
Evidence in the Nature of the Thing, as a Copy of ſuch Records 
might be had. 
9. Camden's Britannia would not be Evidence to prove a par- 
ticular Cuſtom ; but a general Hiſtory may be given in Evidence 
to prove a Matter relating to the Kingdom in general ; ä 
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Caſe of Neal and Jay Chronicles were admitted to prove, that 
King Philip did not take the Stile the Deed at that Time, Charles 
V. of Spain not having then — — 
10. The Regiſter of the Navy Office, with Proof of the Me- tx. dem: 
thod there uſed to return all Perſons dead, with the Mark Dd. is Whitcomb, F. 
ſufficient Evidence of a Death. fen 
11. An Inventory taken by a Sheriff on an Execution is Evi- 2 Keb. 277. 
dence between Strangers to prove the Quantity and Value of the 
Goods; for the Law intruſting him with the Execution muſt truſt 
him throughout. 
We come now in the ſecond Place to that which is only private 
Evidence between Party and Party, and that is alſo either 
Deeds or other Matters of an inferior Nature. 


1. Of Deeds. 


183 Rule is, That when any Perſon claims by a Deed in 
| the Pleadings, he ought to make a Profert of it to the 
Court; and where he would prove any Fact in Iſſue by a Deed, 
the Deed itſelf muſt be ſhewn. 

In every Contra& there muſt be apt Words to ſhew what Right 
is transferred, and to whom, and the Senſe and Signification of 
theſe Words muſt be expounded by the Law, There muſt there- 
fore be a Profert made of all ſolemn Contracts. 1. For the Secu- : 
rity of the Subject, that what Right is transferred may be adjudged 
of according to the Rules of Law. 2. Becauſe all Allegations in 
a Court of Juftice muſt ſet. forth the Thing demanded ; now the 
Thing demanded cannot be fet forth without ſhewing the Inftru- 
ment upon which the Demand ariſes. ; 

But where a Man ſhews a good Title in himſelf, Thing 
collateral to that Title ſhall be intended, whether it be n or 
not. | 

A Matter collateral to a Title is what does not enter into the 
Eſſence or Being of a Title, but ariſes aliunde, ſo that there muſt 
be a Derivation of Title without it, As where a Man declares of Co. L. 310. 
a Grant of Feoffment of a Manor, the Attornment (which is col- Cr. E. 401. 
lateral to the Title) ſhall be intended. So in Treſpaſs the Defen- 6 Co. Bells- 
dant conveyed the Houſe in which, Cc. by Feoffment from J. S. {en 
and juſtified Damage * Plaintiff replied that J. "__ 5 
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6 Co. 38. 


hs HividuStin ds the Low" 


fore the Feoffment made a Leaſe to N. who aſſigned to him; 
the Defendant rejoined that t 


25 was made on Condition, 
that if J. N. aſſigned over without Licence by Deed from J. S. 
that then J. S. Should re-enter ; the Plaintiff ſur- rejoined: that 
J. S. did by Deed give Licence, without making a Profert of the 
Deed ; this Sur-rejoinder was allowed to be good, becauſe the 
Plaintiff's Title was by Aſſignment of the Leaſe from J. N. and 
conſequently the Licence of J. S. is but a Matter collateral to the 
Aſſignment, and by e N the Deed muſt be intended to 
be well and legally made, though it be not ſhewn to the Court. 
But there is another Difference, and that is where the Deed i is 
neceſſary ex inſtitutione Legis, and where it is neceſſary ex provi- 


fine Hominis; for where the Deed is neceſſary ex inſtitutione Legit, 


Co. L. 267. 
10 Co. 92. 


t R. A. 682. 


Co. L. 281. 


there you muſt ſhew it ; for it is repugnant that the Law ſhould 
require a Deed, and not put you to ſhew that Deed when it is 
made ; as if you are obliged to ſhew the Attornment of a Corpo- 
ration, you muſt ſhew a Deed, inaſmuch as incorporate Bodies by 
the Rules of Law cannot act but by incorporate Inſtruments; 
therefore no Attornment is ſhewn unleſs a Deed be ſhewn alſo. 
But where a Deed is neceſſary ex provifione Homints, there when 
it is collateral, as in the Caſe of a Licence before mentioned, it 
need not be ſhewn ; for the private Act of the Parties ſhall not 
controul the Judgment of the Law, that intends all ſuch collateral 
Matters without ſhewin 

Nor can Privies in Eſtate take any Advantage of a Deed with- 
out ſhewing it ; as if there be Tenant for Life, Remainder in Fee, 
and there be a Releaſe to him in Remainder, Tenant for Life can- 
not take Advantage of it without ſhewing the Deed ; for ſince the 
Right paſſes merely by the Deed, to ſay any Perſon releaſed with- 
out ſhewing the Deed, would not be a good Plea. 

And to explain this Matter further, a Difference is to be taken 
between Things that lie in Livery and Things that lie in Grant; 
for Things that lie in Livery may be pores without Deed, but 
for a Thing that lies in Grant regularly a Deed muſt be ſhewn. 


Therefore a Man may plead that J. S. enfeoffed him without 
ſaying per indenturam, and yet give the Indenture in Evidence, 
becauſe the Feoffment is made by the Livery, and the Indenture 
is only Evidence of ſuch Feoffment. But if a Man plead that 
7. S. enfeoffed him by Deed, it may reaſonably be 2 


Whither Aogun gore. o Vera! Feoffment in Evidence, becauſe he 
has bound himſelf up to a Feoffgent by Deed, © © 

And though fince the Statute of Frauds the Ceremony of Livery 

only is not ſufficient to paſs an Eſtate of Freehold or Term of 

Years, but there muſt be a Deed or Note in Writing, yet it is not. 
neceſſary to ſet. out ſuch Conveyance in the Pleadings, for they 

are, as they were formerly, . feoffavit et demiſit. 

| may plead a Condition to determine an Eſtate. for Years 
without Deed, for it begins without any Livery, and therefore the 
Party is not rus 40 by any notorious Ceremony from averring 

Condition: But where a Man ſets out a F vi Ar, the other 

arty may reply that it was by Deed, and ſhew the Condition, for 
then there is an Eſtoppel againſt an Eſtoppel, and ſo. the Matter is 
: eqyal Ballance, and therefore muſt be determined according to 

ruth, | | | 
Things that lie in Grant are all Rights; as Fairs, Markets, Co. L. 225. 
Advowſons, and Rights to Land where the Owner is out of Poſ- | 
ſeſſion; and as they cannot viſibly be delivered over, therefore 
they muſt paſs by the next Sort of Conveyance, that holds the ſe- 
cond Place in point of Solemnity, and that is by Grant under the 
Hand and Seal of the Party 
Now a Perſon that claims any Thing lying in Grant muſt ſhew 10 Co. Dr. 
his Deeds, or otherwiſe he muſt preſcribe in the Thing he pretends Lifeld's Caſe. 
to, and the Preſcription being ſuppoſed immemorial, ſupplies the 
Place of a Grant, | 

He alſo that has a particular Eſtate by Agreement of Parties, 10 Co. 93. 
muſt ſhew not only his own Conveyance but the Deeds Paramount, 
for there can be no Title made to a Thing lying in Agreement, 
but by ſhewing ſuch a Marv up to the firſt original Grant. 

But where any Perſons claim any parti Eſtate by Act in 10 Co. 94. 
Law, they may make their Claim without ſhewing the Deeds ; as 
Tenant in Dower, or by Elegit, or Guardian in Chivalry, may 
claim an Eſtate in a Thing lying in Grant without ſhewing the 
Deed, for when the Law creates an Eſtate, and yet does not give 
the particular Tenant the Property of the Deeds, it muſt allow the 
Eſtate to be demanded without them. 

So they may plead a Condition without ſhewing the Deed, . be- co. L. 225. 
cauſe they claim an Eſtate by Act of Law, and therefore are not b. 
eſtopped by the Act of Livery, and therefore they may claim an 
Eſtate defeated by the Condition without a Deed, | . 

| t 
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10 Co. 94. 
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Co. L. 226, 
5 Co. 75. 


Co. 1. 2256. 
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'But Tenant by the Curtey catnot clit any Bitte Hing in 
Grant without the Deed, becauſe he has N „and 
Cuſtody of the Deeds in Right of his Wife, and that Property 
22 be diveſted out of him during the Continuance of his 

So alſo he cannot defeat an Eſtate of Freehold without ſhewing 
the Deed, for the Act of Livery is an Eſtoppel that runs with the 
Land, an all People to claim it by Virtue of any Condition, 
without that Condition appear in a Deed, and EE 4h&Cuſtody 
reſides with him he muſt ſhew the jon. f 

But where a Perſon is an utter Stranger to any Deed, there in 

leading he is not compelled. to ſhew it. As if a Man mortgage 

iis Land, and the Mortgages let the Land for a Year reſerving 
Rent, and then the Condition be performed, and the Mortgagor 
re- enter; the Leſſee in Bar of an Action of Debt may 2 the 
Condition and Re- entry without ſhewing the Deed, for the Leſſee 
was never entitled to the Cuſtody of the Deed. | 

So if a Man bring a Præcipe againſt him, he may plead that he 
was only a Mortgagee, and that the Condition was performed, fo 
that he has no longer Seiſin of the Eſtate, and this without ſhew- 
ing the Deed ; far upon Performance of the Condition the Proper- 
ty of the Deed is no longer in the Mortgagee, but it ought to be 
rebailed to the Mortgagor. | 

So if in an Action of Waſte, or in Diſcharge of the Anceſtor's 
Rent, the Tenant plead a Grant of the Reverſion and Attornment 
after, he need not ſhew ſuch Grant. 

As no Party ſhall take Advantage of his own Negligence in not 
keeping of his Deeds, which in all Caſes ought to be fairly produ- 
ced to the Court z ſo his Adverſary ſhall not take any Advantage in 
his violent detaining of them; for the one by the violent taking 
away of the Deeds gives a juſt Excuſe to the other for not having 
them at Command ; and no Man can ever take Advantage of his 
own Injury, and therefore it is a good Plea for one Party to fay, 
that the other entred and took away the Cheſt in which the Deeds 
were. 

Letters Patent inrolled in the ſame Court, or Records of the 
ſame Court, need not be proferred ta the Court, but a Deed in- 
rolled muſt ; for all Records that are public Acts, and that lie for 
the Direction of that Court in Matters of Judicature, muſt be taken 
Notice of, and therefore they need but be referred to with a Prout 
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patet per Recurdum, for the Court will take Notice of the Courſe 
and Orders of the Court upon Reference to them. But Deeds 
inrolled are no more than the private Acts of the Parties authenti- 
cated by the Court, and they do not lie for the Direction of the 
Court, but take hold of the Authority of the Court to give them 
Credit, and therefore the Court does not take Notice of them 
unleſs they be pleaded.— But by 10 An. c. 18. where any Bar- 
ain and Sale inrolled is pleaded with a Profert, the Party to an- 
Meer ſuch Profert, may produce a Copy of the Inrolment. 
Since the Term to avoid entering the ſeveral Continuances of 5 Co. 74. 
Buſineſs is reckoned as one continued Law Day; therefore the 
Deeds. pleaded ſhall be in the Cuſtody of the Law during the 
whole Term, being the Day wherein they are pleaded; and being 
then before the Court, any Body may take Advantage of them 
but ſince they belong to the Cuſtody of the Party, if the Deed 
be not denied, it ſhall go back to the Party after the Term is 
over, and then no Body can take Advantage of 'it without a new 
Profert. Therefore the Plaintiff in K. B. may take Advantage of 
the Condition of a Deed in his Replication, becauſe it runs, er 
prædict A. dicit, as of the ſame Term; but he cannot take Ad- 
vantage in his Replication of a Deed in C. B. becauſe they enter 
an Imparlance to another Term. But where the Deed comes in co. L. 231. b. 
and is denied, it remains in Court till the Plea is determined; 
therefore while it is tied up to one Court, and is impoſſible to be 
removed, it ſhall be pleaded in another without ſhewing. And 
if on the Iſſue of Non eff factum it be found againſt the Deed, it Salk. 215. 
ſhall be kept in Court for ever, to hinder any more Uſe being 
made of it. 
In an Action of Debt Bond it is Matter of Subſtance to Cr. J. 32. 
make a Profert of the becauſe it is the Contract on which 
the Court ought to found their Judgment, and therefore it ought 
to be exhibited to the Court. But it is not Matter of Subſtance 2 Saund. 402, 
to ſhew Letters of Adminiſtration, for whether they be legally 
granted or not, belongs to the Cognizance of the Spiritual Court, 
and therefore their Legality cannot be weighed at Common Law. 
Wherever the Plaintiff is bound to make a Profert, the De- Str. 1186. 
fendant is by Law intitled to Oyer, nor can the Court upon any 
Pretence diſpenſe with the giving of it. 
Secondly, Of giving Deeds in Evidence to the Jury. 


And 
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And the general Rule is, that the Deed itſelf muſt be given in 
Evidence, and muſt be proved by one Witneſs at the leaſt. 

But there are ſome Exceptions to the general Rule of giving the 
Deed itſelf in Evidence. 6 | 
1. Where the Deed is proved to be in the Hands of the oppo- 
ſite Party, who upon being called upon refuſes to produce it, a 
Copy of it will be good Evidence; but ſuch 2 ought to be 
proved by a Witneſs who has compared it with the Original, for 
otherwiſe there is no Proof of its being a true Copy. For the 
ſame Reaſon, where a Will remains in Chancery by the Order of 
the Court, a Copy may be given in Evidence, becauſe the Origi- 
nal is not in the Power of the Party. So where it is proved, that 
the Deed itſelf is deſtroyed by Fire, a Copy of it may be given 
in Evidence; but perhaps in ſuch Caſe, if it came out in Evi- 
dence, that there were two Parts executed, and the Loſs of one 
only was proved, a Copy would not be admitted. So if it were 
-proved, that the Deed came into the Hands of the Defendant's 

rother, under whom the Defendant claims, a Copy ought to be 
read, even though the Defendant have ſworn in an Anſwer in 
Chancery that he has not got the Original. —And in theſe Cafes, 
if the Party have no Copy he may produce an Abſtract, nay, 
even give Parol Evidence of the Contents. And where Poſſeſſion 
has gone along with a Deed many Years, the Original of which 
is loſt or deſtroyed, an old Copy or Abſtrat may be given in 
Evidence without being proved to be true, becauſe in ſuch Caſe 
it may be impoſſible to give better Evidence. 

As to the ſecond Part of the Rule; the Deed muſt be proved 
to the Jury by one Witneſs at leaſt, for though the Deed be pro- 
duced under Hand and Seal, and the Hand of the Party be proved, 
yet that is no full Proof of the Deed; for the Delivery is neceſ- 
ſary to the Efſence of the Deed, and there is no Proof of a De- 
livery but by a Witneſs who ſaw it. 

But to this Part of the Rule there are likewiſe Exceptions. As 
where the Witneſs to a Deed being ſubpœna'd did not appear, but 
to prove it the Party's Deed they proved an Indorſement, reciting 
a Proviſo within, that if he paid ſuch a Sum the Deed ſhould be 
void, and acknowledging that the Sum was not paid, and by the 


Indorſement he expreſly owned it to be his Deed, and upon this 
it was read. 
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S0 it has been holden, that a Deed to lead the Uſes of a Fine Glacock ». 
or Recovery may be read without Probf of its being executed; Sir William 
the Reaſon of which ſeems to be, that, by the Fine being levied, ny 12 W. z. 
it appears the Parties intended to convey the Land to ſome Uſe or 
other, and therefore the Law will admit of flight Proof to ſhew 
what Uſe was intended ; ſince the ſlighteſt Proof, without other to 
contradict it, will turn the Preſumption on that Side; and there- Salk. 287. 
fore though a Counter-part of a Deed without other Circumſtan- 
ces be not Evidence in other Caſes, r it no been holden fo to 
be in the Caſe of a Fine and ROY However, in a Caſe re- 
ſerved from Hereford Aſſizes by Mr . Juſt ice William Forteſcue, Grifith «xd 
all the Judges were of Opinion that ſuch a Deed to lead the Uſes Moore. 
of a Fine muſt be proved, and therefore it ſeems, as if the Caſe 
in Salk. likewiſe were not Law. 

If the Deed be thirty Years old it may be given in Evidence 
without any _Froot of the Execution of it: However, there oug 
to be ſome Account given oF ThE Deed, where found, &c. And 
if there be any Blemiſh in the Deed by Razure or Interlineati 
oe Deed 4 be proved, though it were above thirty Years 

by the Witneſſes if living, and if they be dead, by proving 
the Hand. of the Burney or at leaſt one of them, "and alſo the 
Hand of the Party, in order to encounter the Preſumption ariſing 
from the Blemiſhes in the Deed ; and this ought more eſpecially. _ 5 
to be done, if the Deed import a Fraud; as where a Man con- Sie © 
veys a Reverſion to one, and after conveys it to another, and the 4e 10 
ſecond Purchaſer proves his Title; becauſe in ſuch Caſe the Pre- "yy 
ſumption ariſing from the Antiquity of the Deed, is deſtroyed by 
an oppoſite 5 for no Man ſhall be ſuppoſed guilty of 
ſo manifeſt a Fraud. 

It has been faid, that a Deed of Bargain and Sale inrolled may ; Co. 54. 
be given in Evidence, without proving the Execution of it, be- _ NN 
cauſe the Deed by Law does need Inrolment, and therefore the Selk. 280,” 
Inrolment ſhall be Evidence of the lawful Execution : But — 
where a Deed needs no Inrolment, there, though ſuch Deed be 
inrolled, the Execution of it muſt be proved; becauſe ſince the 
Officer is not intruſted by the Law to inrol ſuch Deed, the Inrol- 
ment will be no Evidence of the Execution, and the Caſes i in the 
Margin are cited in Support of this Doctrine. However, the Law 
may well be doubted, notwithſtanding tt Deeds of Bargain and 
Sale inrolled have frequently i - * Ni Prius been 7 in 

vidence 
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Evidence without being proved. In Support of which Practice, 
the Caſe of Smartle and Williams in Salt. is much relied on; but 
that Caſe is wrong reported, for it appears by 3 Lev. 387, that 


the Acknowledgment. was by the Bargainor, and fo it is ſtated in 


Salk. M. S. beſides it appears from both the Books that it was 
only a Term that paſſed, and conſequently it was no Inrollment 
within the Statute. 9 

If divers Perſons ſeal a Deed, and one of them acknowledge it, 
it may be inrolled, and may ever after be given in Evidence as & 
Deed inrolled ; but it would be of very miſchievous Conſequence 
to ſay therefore that a Deed inrolled upon the Acknowledgment 
of a bare Truſtee, might be given in Evidence againſt the real 
Owner of the Land without proving it executed by him. How- 
ever, that has been the general Opinion, and it ſeems fortified in 
ſome Degree by 10 An. c. 18. before taken Notice of, 

On the other hand it ſeems as abſurd to ſay that a Releaſe, which 
has been inrolled upon the Acknowledgment of the Releaſor, 
ſhould not be admitted in Evidence againſt him without being 
proved to be executed, becauſe ſuch Releaſe does not need Inroll- 
ment; and, in Fact, ſuch Deeds have often been admitted; and 
that was the Caſe of Smartle and Wilkams ; the Deed did not need 
Inrollment, yet being inrolled on the Acknowledgment of the 
Bargainor, it was read againſt him without being proved. | 

A Deed may be given in Evidence on a Rule of Court by Con- 
ſent, without being proved; for the Conſent of Parties is conclu- 
ſive Evidence, as the Jury are only to try ſuch Facts wherein the 
Parties differ. | 
Though a Deed of Feoffment be proved to be duly executed, 
yet that is not ſufficient to convey a Right, unleſs Livery of Seiſin 
be likewiſe proved. However, where the Decd is proved, and 
Poſſeſſion has always gone with the Deed, there Livery ſhall be 
preſumed ; But if Poſſeſſion have nat gone along with the Deed, 
the Livery muſt be proved; for fince Livery is to give Poſſeſſion 
on the Deed, where there is no Poſſeſſion, the Preſumption is 
that there was no Livery, and conſequently Livery muſt be proved 
to encounter that Preſumption. If the Jury find a Deed of Feoff- 
ment, and that Poſſeſſion has gone along with the Deed, yet, un- 
leſs they expreſsly find a Livery, the Court cannot adjudge it a 
good Conveyance ; for they are only Judges of what is Law, — 

ve 
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have nothing to do with any Probability of Fact; — 
cannot conclude that there was a lawful Conveyance, unleſs the 
Jury find a Delivery of the Fee. 

If the Iſſue be Feoffavit vel non, and a Deed of Feoffment and 
Livery be proved, it cannot be given in Evidence that it was made 
by Covin' to defrand Creditors ; for it is a Feoffment tie quel, and 
the Covin ought to have been ſpecially pleaded ;' alter if lis Iſſue 
be ſeized or not ſeized ; for he remains ſeized as to Creditors not- 
withſtanding the Feoffment. 

This leads me to take Notice of the ſeveral Acts of Parliament 
that have been made to prevent fraudulent Conveyances and the 
Determinations thereupon ; that it may be ſeen by what Evidence 
— be defeated after the Execution of it has been 


By 13 Elix. cap 1 for the avoiding and aboliſhing of any 
covenous and fraudulent Feoffments, Gifts, Grants, Alie- 
nations, Conveyances, Bonds, Suits, Judgments, and Executions, 
as well of tid and Tenements as of 'Goods and Chattles, con- 
trived to delay, hinder, or defraud Creditors and others of their 
juſt and law Actions, Suits, Debts, Accounts, Damages, Pe- 
nalties, Forfeitures, Heriots, Mortuaries, and Reliefs; it is enac- 
ted, that all and evety Feoffment, Gift, Grant, Alienation, Bar- 
gain; and Conveyance of Lands and Tenements, Hereditaments, 
Goods and Chattles, by Writing or otherwiſe, and all and every 
Bond, Suit, Judgment, and — had or made for any In- 
tent or Purpoſe before declared, ſhall be taken (only as againſt 
them whoſe Action, &c. by ſuch covenous Practice is diſturbed, 
delayed or defrauded) to be void; any Pretence, Colour, feigned 
Condition, expteſſing of Uſe or other Matter, or Thing to the 
contrary notwithſtanding : Provided it ſhall not extend to any 
Eſtate, or Intereſt in Lands or Tenements, Goods or Chattles, 
had, made, conveyed, or aſſured upon good Conſideration and 
bond fide to any Perſon not having at the Time of ſuch Convey- 
ance or Aſſuranee, Notice of ſuch Covin, Fraud, or Colluſion. 

It ſeems ſettled that no Conveyance hall be deemed fraudulent 
within the Statute, unleſs it can be proved that the Perſon was in- 
debted at the Time, or very near, fo that they may be connected 
together, though there have been Determinations to the contrary 
both by Sir J. Jeky! and Furteſcue, M. of R. 
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Twyne'so A, being indebted to B. in 400%. and to C. in 2001. C. brings 
caſe, . Debt, and hanging the Writ; A. makes a ſecret Conveyance of 
all his Goods and Chattles to B. in Satisfaction of his Debt, but 
continues in Poſſeſſion, and ſells ſome, and ſets his Mark on other 
Sheep; and it was holden to be fraudulent within this Act. 1. 
Becauſe the Gift is general. 2. The Donor continued in Poſſeſ- 
ſion and uſed them as his own. 3. It was made pending the 
| Writ, and it is not within the Proviſo; for though it is made on a 
Ca k. B. good Conſideration, yet it is not bond fide, But yet the Donor 
887. continuing in Poſſeſſion, is not in all Caſes a Mark of Fraud; as 
where a Donee lends his Donor Money to buy Goods, and at the 

ſame Time takes a Bill of Sale of them for ſecuring the Money. 
Baker and If A. make a Bill of Sale to B. a Creditor, and afterward to C. 
Hears another Creditor, and deliver Poſſeſſion at the Time to neither, 
1706. and afterward C. get Poſſeſſion, and B. take them from him, C. 
cannot maintain Treſpaſs, becauſe though the firſt and ſecond Bill 

of Sale are both fraudulent againſt Creditors, yet they both bind 
A. and B.'s is the elder Title. | | 
2 Cr. 70. No Perſon can take Advantage of this Statute but the Creditors 
themſelves, and therefore, where A. made a fraudulent Gift of 
his Goods to B. and then died, B. brought an Action againſt 4.'s 
Adminiſtrator for the Goods, and the Court held he could not 
plead the Statute, or maintain the Poſſeſſion of the Goods, even 
to ſatisfy Creditors ; but the Creditors may charge the Vendee as 

Executor de ſon tort. 
Hob. 72. Judgment againſt T. K. who died, and Scire Facias againſt the 
Tenants, the Sheriff returned B. a Tertenant, who came in and 
pleaded that T. K. enfeoffed him long before the Judgment, ab- 
ſque hoc that he was ſeized at the Time of the Judgment, or at any 
Time after, whereupon Iſſue, and the Jury find the Feoffment, 
but further add, that it was by Covin to defraud the Plaintiff and 
other Creditors, and Judgment for the Plaintiff; for T. K. remain- 
ed ſtill ſeized as to the Creditors notwithſtanding the Feoffment; 
but if the Iſſue had been taken directly, enfeoffed or not enfeoffed, 
it had been found againſt the Plaintiff; for it is a Feoffment zie/ 
 quel. 

Hamond and ” A Settlement being voluntary is only an Evidence of Fraud, yet 
Grein it has always been reckoned ſufficient in ReſpeR to Creditors ; but 
Canc. where a Father and Son join in making a Settlement, though after 
Marriage, yet it ſhall be taken to be a Bargain, and therefore * 
5 80 


Relative, 10 Trials ar Nif Prius 24s 
of itſelf make a Conſideration, but that muſt be where neither | 


could make ſuch Settlement alone. | | | 

So a Settlement after Marriage, the Portion being paid at the Pr. in Ch. 
ſame Time, is good againſt Creditors. So it has been holden, 104 
that a Settlement after Marriage, recited to be in Conſideration of 
a Portion ſecured, where in Fact ſuch Portion has been ſecured, 
ſhall be preſumed to be in Purſuance of an Agreement previous to 
the Marriage, though no Proof of it, and ſo will be good againſt 
Creditors. _ | 

R. ſurrenders a Copyhold to his Son; afterwards on a Treaty mid. 275. 
of Marriage for his Son, he tells the Wife's Friends this Copyhold - 
was ſettled, in Conſideration of which and ſome Leaſchold Lands 
the Marriage was had, and two thouſand Pounds paid as a Por- 
tion; and upon this the Surrender was holden not to be voluntary 
or fraudulent as againſt Creditors. | | = 

The Wife joined with the Huſband in letting in an Incumbrance Pr. in Ch. 
upon her Jointure, and barring the Intail, and then the Uſes were ''3: 
limited to the Huſband for Life, Remainder to the Wife for Life, 
Remainder to the Sons in Tail, Remainder to the Daughters in 
Tail who were not in the former Settlement; and it was holden 
that the Daughters were not Purchaſers, ſo as to ſhut out a Judg- 
ment Creditor, though the Wife's parting with her Jointure had 
been a good Confideration to them if it had been ſo expreſſed. 

A. brought an Action againſt M. for lying with his Wife; M. Lewkner v. 
before Judgment made a Conveyance of his Land in Truſt for nn, Eq. 
Payment of Debts mentioned in a Schedule. A. recovered 5000/. 14. _ 
and brought a Bill to be relieved againſt the Deed as fraudulent, 
but it was holden not to be fo, either in Law or Equity; for this 
being a Debt founded in malitia, it was conſcientious to prefer his 
real Creditors before it. 

Where the Heir made a fraudulent Conveyance to defraud his Gooch's Caſe, 
Father's Creditors, it was holden that the Creditor might take 5 Co. 60. 
Advantage of this Statute upon the Iſſue Riens per diſcent. How- 
ever ſince the 3 & 4 V. & M. c. 14. this Point cannot come in 
Queſtion. ; 

The next Statute to be taken Notice of is 27 El. c. 4. which 
enacts that every Conveyance, &c. of, in, or out of any Lands, 

Sc. had or made for the Intent or Purpoſe to defraud and deceive 
ſuch Perſons as ſhall purchaſe in Fee, 2 Life or Vears, the ſame 
Land, &c. ſhall be deemed only as againſt that Perſon, and thoſe 
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ctaltning under him, to be voicl. ' Provided; "Jt thall not extend 16 
. impeach any Conveyance, for good Coofideration, and bond fide. 


And if any Perſon ſhall make any Conveyance with a Clauſe of 
Revocation, and after ſuch Conveyance ſhall bargain, fell, convey, 
or charge the ſame Land for Money or other good Conſideration 
paid or given, (the firſt Conveyance, &c. not by him revoked 
according to the Power reſerved) the former Conveyance, Gc. as 
againſt the faid Bargainees, Vendees, &c. ſhall be deemed void; 
Provided that no lawful Mortgage made bond fide, and without 
Fraud, upon good Confideration, ſhall be impeached by this AR. 

Upon this Statute it hath been holden, That if a Man having a 


future Power of Revocation, fell the Land before the Power com- 


mences, yet it is within the Ac. 80 if the Power of Revocation 
be reſerved to be with the Conſent of A. who is one within his 
Power. | | 5 8 

No Purchaſer ſhall avoid a precedent Conveyance for Fraud or 
Covin, but he who is a Purchaſer for Money or other valuable 
Conſideration. 15 ee e 

Tenant in Tail articled to ſettle his Land in ſtrict Settlement; 
his Wife dying, and he having only Daughters levied a Fine, and 
declared the Uſes to himſelf for Life, with Power to make a Join- 
ture, Remainder to his firſt and other Sons in Tail ; afterward he 
married and executed the Power as to the Jointure ; but ſhewing 
the Deed made no Settlement on the Iſſue, had a Son, and died; 
the Daughters brought a Bill to have the Articles carried into Exe- 
cution, and it was ſo decreed; for the Son cannot be conſidered 
as a Purchaſer, there being no 8888 Contract to make him ſo. 

Whatever Conveyance is fraudulent againſt Creditors by 13 
Eliz. will be fo againſt ſubſequent Purchaſers; for the 27 Elia. 
has always received the maſt liberal Conſtruction. 

The ſubſequent Purchaſer having Notice of ſuch Conveyance is 
of no Conſequence, for the Statute expreſsly avoids ſuch Con- 
veyance. 

A Deed, though it be fraudulent in its Creation, yet by Matter 
ex poſt facto may become good ; as if one make a fraudulent Feoff- 
ment, and the Feoffec make a Feoffment to another for valuable 
Conſideration, and afterward the Feoffor for valuable Conſidera- 


tion make a ſecond Feoffment, | 
3 If 
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If the Brother have in his Hands any of the Siſter's Money, Brown and 
and refuſe to pay it to her Huſband, unleſs be will make a Settle. Jet. 
ment upon her, ſuch Settlement will not be fraudulent. , _ 

If the Father make a fraudulent Leaſe of his Land, in order to 6 co, 52. b. 
deceive the Purchaſer, and die before he makes any Conveyance, | 
and afterward his Son convey to J. S. for valuable Conſideration, 

7. S. ſhall void the Leaſe. 2 | 

Upon Not Guilty in Treſpaſs the Defendant gave in Evidence Hatton «nd 
Articles by which Sir Robert Hatton (under whom the Plaintiff 0p rs 
claimed as Heir) fold to him three Hundred of the beſt Trees in a 

ſuch a Wood, to be taken between ſuch a Time and ſuch a Time, 
and that he within the Time took the Trees; upon which the 
Plaintiff proved that Sir Robert was only Tenant in Tail; but this 
being a voluntary Settlement of Sir Robert's own, Tones Chief Juſ- 
tice held clearly that this Sale, being proved to be for a valuable 
Conſideration, bound the Heir as a Caſe within this Act; beſides 
the Settlement was with a Power of Revocation ; and the Plaintiff 
was nonſuited. | | 

The next Statute is 3 & 4 V. & M. c. 14. and that enacts, 
That all Wills, Diſpoſitions and Appointments of any Lands, 
&c. ſhall be deemed, as againſt any edu of the Deviſor, to be 
fraudulent and of none Effect; with a Proviſo that any Deviſe or 
Diſpoſition for the raifing or payment of any juſt Debt, or any 
Portion for any Child, other than the Heir at Law, in Purſuance 
of any Marriage Contract, or Agreement in Writing bona fide 
made before Marriage, ſhall be in full Force. 

A Tenant for Life, Remainder to his firſt and other Sons in kynsſton and 
Tail, Remainder to his own right Heirs for ever, entred into a Clarke in 
Bond and died, his Son entred, deviſed away the Eſtate, and died . 1741. 
without Iſſue. This Deviſe of the Reverfion was holden to be 
within this Act, for the Heir is Debtor being bound in the Bond. 

If the Land be deviſed to the Heir for Payment of Debts, he Str. 1270. 
ought not to plead Riens per diſcent, for notwithſtanding the De- 
viſe he 1s in by Deſcent. | 

By 1 Jac. c. 15. , 5. it is enacted, That if any Perſon, wha ' 
ſhall afterwards become a Bankrupt, ſhall convey or cauſe to be 
conveyed to any of his Children, or other Perſon, any Lands or 
Chattels, or transfer his Debts into other Mens Names except upon 
Marriage of any of his Children, (both the Partics married being 


of the Years of Conſent) or ſome valuable * 
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why Commiſſioners may convey or diſpoſe, thereof the fame as if dhe 


Bankrupt had been actually ſeized or poſſeſſed, and ſuch Sale or 
Diſpoſition of the Commiſſioners ſhall be good againſt the Bank- 


. 


rupt, and ſuch Children and Perſons, and all other claiming under 


Ryal and 
Rowles, H. 
23 G. 2. in 


Canc'. 


Hartop and 


Hoate. 
1 P. W. 318. 


Ca th. 35. 


them. 


The 21 Jac. 1. c. 19. / 11. recites, That many Perſons before 
they become Bankrupts convey their Goods upon good Conſide- 
ration, yet ſtill keep the ſame, and are reputed Owners thereof, 
and diſpoſe of the ſame as their own; and therefore enacts, That 
if any Perſon ſhall become Bankrupt, and at ſuch Time ſhall, by 
the Conſent and Permiſſion of the true Owner, have in their Poſ- 
ſeſſion, Order and Diſpoſition, any Goods or Chattels, whereof 
they ſhall be reputed Owners, the Commiſſioners may diſpoſe of 
them for the Benefit of the Creditors. . 

Upon this Clauſe it has been holden, that Poſſeſſion of Lands 
being no Proof of Title as Poſſeſſion of Goods is, a Mortgagor 
continuing in Poſſeſſion is not within this Clauſe if he deliver up 
the Title Deeds; but a Mortgage of Goods, where Poſſeſſion 
does not go along with the Sale, is within it, unleſs it be a Choſe 
in Action, and there as Poſſeſſion cannot be delivered, Deliv 
of the Muniments and Means of reducing it into Poſſeſſion is fuk. 
ficient ; for the Delivery of the Muniments is in Law a Delivery 
of the Thing itſelf; as a Delivery of the Key of a Warehouſe is 
a Delivery of the Goods in it ; but Things fixed to the Freehold, 
till ſeparated, are Part of the Freehold, and therefore of them a 
Mortgage will be good without a Delivery. 

Note; There may be a Delivery from one Parcener to another, 
or of Things in parcenary to a third Perſon, 

Goods left in the Bankrupt's Poſſeſſion for ſafe Cuſtody only 
ſeem not to be within this Clauſe. So Goods left with the Bank- 
rupt to ſell ; for one, who deals by Commiſſion, can gain no Cre- 
dit by his viſible Stock. 

By the Statute of Frauds, all Deviſes of Land muſt be in 
Writing, and ſigned by the Party deviſing the ſame, or by ſome 
other Perſon in his Preſence, or by his expreſs Directions, and 
atteſted and ſubſcribed in the Preſence of the Deviſor by three 
or more credible Witneſſes. 

If a Will be atteſted by two Witneſſes, and afterward the Teſ- 
tator make a Codicil, which he declares to be Part of his Will, 
and that is likewiſe atteſted by two Witneſſes, yet it will not be - 

go⁰ 
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good Will within the Statute. | But if a Man publiſh his Will in Jones and 

| the Preſence of two Witneſſes who ſign it in his Preſence, and 16% . 
a Month after he ſend for a third Witneſs, and publiſh it in his : Ch. ca. 109. 
Preſence, this will be good. | * 

Lord Chief Juſtice Holt appears to have been once of Opinion, Stow. 69. 
that it was neceſſary that the Teſtator ſhould ſign the Will in the _ 
Preſence of the Witneſſes; but it ſeems to have been ſince ſettled: W ins 
to be ſufficient for him to own it before them to be his Hand. : Williams 

The Statute of Frauds requires Atteſting in the Teſtator's Pre- 254- 
ſence, to prevent obtruding another Will in the Place of the true 

one. But it is enough if the Teſtator might ſee, it is not neceſ- ga. 688. 
ſary he ſhould actually ſee them ſign; therefore where the Teſta- | 
tor had deſired the Witneſſes to go into another Room ſeven Yards 
Diſtance to atteſt it, in which there was a Window broken, 
through which the Teſtator might ſee them, it was holden good. 

y if the Teſtator being fick ſhould be in Bed, and the Curtain 

Note; Signing need not be by ſetting the Name to the Bot- 7 emayn 624 
tom, it is enough if the Will be of the Teſtator's Hand- Stanley, 
writing, and begin with I J. S. &c. and it has been ſaid, that rcd , 
Sealing is Signing, and was ſo determined in the Caſe of Wang- Grenville, H. 

ford and Wang ford, by Lord Raymond at Guildball. But this as G. N 
may well be doubted, becauſe the Meaning of the Statute in re- 
quiring it to be ſigned by the Teſtator was for a further Security 
againſt Impoſition, which can be only by his putting his Name or 
Mark; and of this Opinion was the Court of Exchequer in a 
late Cauſe, grounding themſelves upon the Opinion of Mr. J. 
Levinz, in Lemain and Stanly, and in the Caſe there cited by him 
out of 1 R. A. 245. 25. And if a Man make a Will on three Lea and Libb, 
Pieces of Paper, and chere be Witneſſes to the laſt Paper, and 
none of them ever ſaw the the firſt, this is not a good Will. 
But though the Statute require the Atteſtation of the Witneſſes to $:r. 110g. 
be in the Preſence of the Teſtator, yet it need not appear upon 
the Face of the Will to have been ſo done, but it is Matter of 
Evidence to be left t a Jury. he 10k 4 
Though the common Way is to call but one Witneſs to prove per Lee, Ch. 
the Will, yet that is only where there is no Objection made by J is Andy 
the Heir; for he is entitled to have them all examined, but then ©** Po- 
he muſt produce them, for 2 2 need produce only _ if 
e t 
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that one prove all the Requiſites; and though they ſhould all 
ſwear that the Will was not duly executed, yet the Deviſee would 
be permitted to go into Circumſtances to prove the due Execu- 
tion; as was the Caſe of Auſtin and Willes, cited by Lord Hard- 
wicke Chancellor, in Blacket and Widdrington, M. 11 G. 2. in 
which, notwithſtanding the three Witneſſes all ſwore to its not 
being duly executed, the Deviſee obtained a Verdict. In Pike 
and Bradbury before Lord Raymond, upon an Iſſue of deuiſavit 
vel non, the Witneſſes denying their Hands, the Deviſee would 
have avoided calling them, but his Lordſhip obliged him 
to call them, whereupon, the firſt and ſecond denying their 
Hands, it was objected he ſhould ga no farther; for it was ar- 
gued, that though, if you call one Witneſs, who proves againſt 
you, you may call another yet, if he prove againſt you too, you 
can go no-farther ; bug the Chief Juſtice admitted him to call 
other to prove the Will, and he obtained a Verdict. 
Where the Atteſtation was only © ſigned, ſealed, publiſhed and 
« declated in the Preſence of us, the Witneſſes being dead, and 
their Hands proved, the Court held it to be Evidence to be. left 
a Jury of a Compliance with all Circumſtances, LIT 
It was laid down by Lee, Ch. Juſt. in delivering the Opinion 
of the Court of K. B. in the Caſe of Auſiy and Doering that a 
Deviſee of any Part of the Eſtate or a Legatee, where the Le- 
gacy is charged upon Land, will not be a good Witneſs, nor 
would a Releaſe make him ſo, as that would not alter his Credi- 
bility at the Time of Atteſting. However it has been ſaid, that 
the judgment of the Court was in that Caſe founded upon the 
particular Circumſtances of the Caſe, and not on any general Doc- 
trine, as there was not, nor could be any Payment or Tender 
made of the Annuity given by the Will in that Caſe to the Wit- 
neſs's Wife; and the general Doctrine laid down by Lord Chief 
Juſtice Lee has been ſince denied by the Court of K. B. in the 
Caſe of Windham and Chetwind, Mic, 31 G. 2. 14 
To prevent however the Inconveniences which would have 
ariſen from the above Opinion given in y and Dowfng, in 
Caſe it had been followed, as there are few Wills in which the 
Witneſſes have not had Legacies or Debts charged upon Land, 
the 25 G. 2. enacts, 1, That any beneficial Deviſe, Legacy, 
Eſtate, Intereſt, Gift or Appointment made to any Perſon _ 
. a WI- 
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a Witneſs after 24th June 1752, to any Will or Codicil ſhall” be 
void, and ſuch Perſon be admitted as a Witneſs. | | 

2. That any Creditor atteſting any Will or Codicil, made or to 
be made, by which his Debt is charged upon Land, ſhall be ad- 
mitted as a Witneſs to the Execution of ſuch Will or Codicil, 
notwithſtanding ſuch Charge. 

3. That any Perſon who had atteſted any Will or Codicil then 
made, to whom any Legacy or Bequeſt was given, having been 
paid of releaſed, or upon Tender made, having refuſed to accept 
ſuch Legacy or Bequeſt, ſhall be admitted as a Witneſs to the 
Execution of ſuch Will or Codicil. | 

4. That any Legatee, having atteſted a Will or Codicil then 
made, who ſhall have died in the Life-time of the Teſtator, or 
before he ſhall have received of releaſed his Legacy, ſhall be 
deemed a legal Witneſs to ſuch Will or Codicil. | 

After which there is a Proviſo, that the Credit of every ſuch 
Witneſs in any of the Caſes before mentioned, ſhall be ſubject to 
the Conſideration of the Court and Jury before whom he (hall be 
examined, or of the Court of Equity in which his Teſtimony 
ſhall be made Uſe of, in like Manner as the Credit of Witneſſes 
in all other Cafes ought to be conſidered of and determined. 


Though the Deviſee have proved the Will duly executed ac- Branſby and 
coding to the Statute; yet if the Heir at Law can prove any Neues 


Fraud in obtaining it, the Jury ought to find againſt the 
— for Fraud is in this Caſe exammable at Law and not in 
ity. 

By the Statute of Frauds, a Will executed as before mentioned, 
ſhall continue in force until the ſame be burnt, cancelled, torn, 
or obliterated by the Teſtator, or in his Preſence, and by his Di- 
rections and Conſent, or unleſs the ſame be altered by ſome other 
Will or Codicil in Writing, or other Writing of the Deviſor, 
_ in the Preſence of three or more Witneſſes declaring the 

e. 


28 July 1718. | 


If a Man deviſe his Land to A. and then make a ſecond Will, Onyons and 


off the Seal; if the ſecond Will be not good as a Will to 
the Land to B. (the Witneſſes not having ſigned it in his Pre- 
ſence) it will be no Revocation ; neither will the tearing off the 
Seal, becauſe no ſelf- ſubſiſting independent AR, but done from 
an Opinion that the ſecond revoked it, 

K k 2 | And 


and deviſe it to B. and upon that Cancel the firſt Will by v3 
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And Note; there are many other Ways of revoking a Will 
than what are mentioned in the Statute; as by levying a Fine of 
the Land deviſed: So if the Deviſor marry and make a Settlement 
on the Iſſue, reſerving the Fee in himſelf, though he afterward 
die without Iſſue, Sc. ö 7 

But where Tenant in Tail by Bargain and Sale conveyed to J. S. 
in Fee in order to make him Tenant to the Præcipe in a common 
Recovery, the Uſe of which was declared to him in Fee, and 8th 
June (Trinity Term beginning the 7th) made his Will, and af- 
terward a Writ of Entry was ſued out returnable in Quind. Tr, 

17th June) and the Recovery ſuffered : It was holden that the 
nd paſſed by the Will ; and the Reaſon ſeems to have been that 
the Deed and Recovery make only one Conveyance, of which the 

Deed is the moſt ſubſtantial Part, and therefore to it every ſubſe- 
quent Part muſt refer. 

We muſt next conſider where Razures and Interlineations, and 
where breaking off the Seal avoids a Deed, | 

Formerly, if there were any Razure or Interlineation, the 
Judges determined upon the Profert or View of the Deed, whether 
the Deed were good or not: But when Conveyances grew ſo vo- 
luminous, ſuch vaſt Room was left for the Miſpriſion of the Clerk, 
that the Courts thought it neceſſary not to diſcharge a Deed razed 
or interlined as void, upon Demurrer, but referred it to the Jury, 
Whether the Deed thus razed or interlined were the individual 
Contract delivered by the Party. | 

If a Deed be altered by a Stranger in a Point not material, this 
does not avoid the Deed, but otherwiſe, if it be altered by a Stran- 
ger in a Point material ; for the Witneſſes cannot prove it to be 
the Act of the Party where there is any material Difference, but an 
immaterial Alteration does not change the Deed, and conſequently 
the Witneſſes may atteſt it without Danger of Perjury. But if the 
Deed be altered by the Party himſelf, though in a Point not mate- 
rial, yet it avoids the Deed ; for the Law takes every Man's own 
Act moſt ſtrongly againſt himſelf. 

If there be ſeveral Covenants in a Deed and one of them be al- 
tered, this deſtroys the whole Deed ; for the Deed cannot be the 
ſame, unleſs every Covenant of which it conſiſts be the ſame alſo. 

If there be Blanks left in an Obligation in Places material, and 
filled up afterwards by Aſſent of Parties, yet is the Obligation void, 
for it is not the ſame Contract that was ſealed and delivered, —As if 

a Bond 
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a Bond 3 to C. with a Blank leſt for his Chriſtian Name, 
and for his Addition, which is afterwards filled up.—But if A. 1 Vent 183. 
with a Blank left after his Name, be bound to B. and after C. is 
added as a joint Obligor, yet this does not avoid the Bond, for it 
does not alter the Contract of A. who was bound to pay the whole 
Money before any ſuch Addition. 
It has been ſaid that where a Thing lies in Livery, a Deed for- Pala. 403. 
merly ſealed may be given in Evidence, though the Seal be after- 
ward broken off, for the Intereſt paſſed by the AR of Livery : So, 
they fay, if the Conveyance were made by Leaſe and Releaſe, and 
the Uſes were once executed by the Statute, they do not return 
back again by cancelling the Deed : But it is ſaid, if a Man ſhew 3 Bull. 79. 
a Title to a Thing lying in Grant, there he fails if the Seal be torn 
off, for a Man cannot ſhew a Title to any Thing lying in folemn 
Agreement but by ſolemn Agreement, and there can be no ſolemn 
Agreement without Seal. NG it may well be doubted 

hether this Diſtinction will hold. In Palm 403. it was holden 
that a Deed leading the Uſes of a Recovery was good Evidence of 
ſuch Uſes, though the Seals were torn off, it being proved to have 
been ſo done by a young Boy : And I take it that in any Caſe a | 
Deed ſo proved would be Evidence to be left to a Jury. But per- ; Co. 23. 
haps there may be a Difference where the Iſſue is directly on the 3 Bull. 79. 

„and where the Deed is only given in Evidence to prove 

another Iſſue, On Non eff factum producing a Deed without Seal 
would not prove the Iſſue, however they might account for the 
Seal being torn off: But, on Not Guilty in Ejectment, a Deed 
might be given in Evidence without Seal, and in Caſe they proved 
the Seal torn off by Accident, the Jury ought to find for the 


Party. 

"If an Obligation were ſealed when pleaded, and after Iſſue 5 Ft 119. 
joined the Seal were torn off, yet the Plaintiff ſhall recover his py. 5. 
Debt, becauſe the Deed when proffered to the Court was in the 
Cuſtody of the Law, and therefore the Law ought to defend it; 
beſides the Truth of the Plea which is to be proved muſt have Re- 
lation to the Time when the Iſſue was taken,—If the Scal "a 2 Inf. 676. 
Deed be broken off in Court, it ſhall be there inrolled for the 
Benefit of the Parties. 

If there be a joint Contract or Obligation, and the Seals of one 5 Co. 23. 
of the Obligors be torn off, it deſtroys the Obligation; but if they 
be ſeverally bound, the Obligation continues as to the other * 
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| Seal was not torn off, decauſe they are ſeveral Contracts. But if 


two Men be jointly and ſeverally bound, and the Seal of one of 
them be torn off, this is a Diſcharge of the other, for the Manner 
of the Obligation is deſtroyed by the Act of the Obligee ; and 
therefore that is, according to the Rule of Law, which conſtrues 
every Man's own A& moſt ſtrongly againſt himſelf, a Diſcharge 
of the Obligation itſelf. | 

There is now by Act of Parliament a further Requiſite to a 
Deed than heretofore, and that is the Stamps. One by the x; 
N. & M. c. 21. which commenced 28 June 1694; a ſecond by 
an Act commencing 1 Auguſt 1698 ; a third by 12 An. ff. 2. c. . 
commencing 2 Auguſt 1714 ; and a fourth by 30 G. 2. commen- 


, cing 5 July 1757; and theſe Stamps have been frequently the 


. Salk, 131. 


Means of detecting Forgeries; for the Stamp Office have ſecret 
Marks on the Stamps, which from Time to Time are varied; fo 
that where a Deed is forged of a Date antecedent, it may eafily 
be diſcovered by Stamps being upon it not in Uſe at the Time it 
bears Date. 

To come now to other private written Evidence that is not un- 
der Hand and Seal. . - 

And firſt of Notes; They are either ſuch as paſs according to 
the Cuſtom of Merchants, or that paſs between Party and Party. 
Merchants Notes are in Nature of Letters of Credit paſſing be- 
tween one Corteſpondent and another in this Form, ny, fr 
to J. S. or Order, ſuch a Sum, Witneſs my Hand, J. N.“ Now 
if the Correſpondent accept the Note he becomes chargeable in a 
ſpecial Action on the Cuſtom, 

In this Cuſtom there are four Things conſiderable ; firſt, the 
Bill; ſecondly, the Acceptance; thirdly, the Proteſt ; fourthly, 
the Indorſement. 

The Bill is in Nature of a Letter, defiring the Correſpondent to 
pay ſo much Money either at Sight, or, as they term it, at ſingle, 
double, or treble Uſance, which is commonly at one, two, of 
three Months, to be computed from the Date of the Bill ; but as 
ſuch Uſances vary, it is neceſſary for the Plaintiff in his.Declara- 
tion to ſhew what they are, elſe he cannot have Judgment. 

The Bill till payable is ſubje to a Countermand notwithſtand- 
ing it is accepted, therefore if the Correſpondent pay the Bill before 
the Time appointed, and a Countermand come, the Drawer is 

not 
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not anſwerable i becauſe he gave no Authority to pay it before the 


Time, 
Though regularly there ought to be three Perſons concerned in 6 Mod. 29. 
a Bill of Exchange, yet there may be only two; as if A. draw in 
this Mons * Pray, pay to me or my Order, Value received by 
„ myſelt. | | 
The Acceptance is giving Credit to the Bill ſo far as to make 
the 2 liable, and to truſt for a Repayment to his Corre- 
ſpondent. 
7 the Caſe of two joint Traders, the Acceptance of the one Salk. 126. 
will bind the other; but if ten Merchants employ one Factor, and 
he draw a Bill upon them all, and one accept it, this ſhall only 
bind him and not the reſt. 
A ſmall Matter amounts to an Acceptance, as ſaying, Leave 
« the Bill with me; and I will accept it,” for it is giving Credit 
to the Bill and hindering the Proteſt ; but if the Merchant ſay, 
« Leave the Bill with me, and I will look over my Accounts be- * 
« tween the Drawer and me, and call To- morrow, and accord- " ] 
« ingly the Bill ſhall be accepted.” This is no Acceptance, be- "2 
cauſe it depends upon the Balance of Accounts. An Acceptance Smith and 
may be qualified, as to pay Half in Money and Half in Bills, , G. . 
So to pay when Goods ſent by the Drawer are ſold : But he to Comb. 452: 
whom a Bill is due may refuſe ſuch Acceptance, and proteſt the Str. 1152. 
Bill, fo as to charge the Drawer. The Proof of the Acceptance St. 648. 
is a ſufficient Acknowledgment on the Part of the Acceptor, who 
muſt be ſuppoſed to know the Hand of his Correſpondent; there- 
fore in an Action againſt the Acceptor, the Plaintiff ſhall not be 
put to prove the Hand of the Drawer, however, Proof of the 
Acceptance will not luſive Evidence againſt the Acceptor, 
if he can prove the contrary. | | 
The Proteſt is made before a Notary Public, in Caſe of Non- 
acceptance or Non-payment, to whoſe Proteſtation all foreign 
Courts give Credit; and the Proteſt is Evidence that the Bill is = , 
not paid; but in England they muſt ſhew the Bill itſelf as well as 
the Proteſt, becauſe the whole Declaration muſt be proved. * 
When the Bill is returned Proteſted, the Party that draws 
Bill is obliged to anſwer the Money and Damages, or to give Se- 
curity to anſwer the ſame beyond Sea, within double the Time 
the firſt Bill run for. | a 
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| Bayw. 743. In Caſe of foreign Bills of Exchange the Cuſtom is, That three 


| Cath. 466. 


Gooſtrey and 
Mead, Wet. 
1751 


Days are allowed for Payment, and if not paid on the laſt Day; 


the Party ought to proteſt the Bill and return it, and if he do not, 
the Drawer will not be chargeable; but if the laſt of the three 
Days be a Sunday, or great Holiday, he ought to demand the 
Money on the ſecond Day, and if not paid, proteſt it on the ſame 
Day, otherwiſe it will be at his own. Peril. If the Indorſee ac- 
cept but Two-pence from the Acceptor, he can never have reſort 
to the Drawer. 

If a Bill be left with a Merchant to accept, he to whom it is 
payable, in Caſe it be loſt, is to requeſt the Merchant to give him 
a Note for the Payment according to the Time limited in the 
Bill; otherwiſe there muſt be two Proteſts, one for Non- payment, 
the other for Non- acceptance. 

A. draws a Bill on B. and B. living in the Country, C. his 
Friend accepts it, the Bill muſt not be proteſted for Non-acce 
tance of B. and then C. 's Acceptance ſhall bind him to anſwer the 
Money. TO | 

It 15 Drawee indorſe the Bill over to another, the Receiver 
has not only the original Credit of the Drawer at Stake, and that 
of the Acceptor of the Bill, if accepted; but alſo of the Indorſor, 
and he may have an Action againſt either; but a Bill of Exchan 
cannot be aſſigned over for a Payment in Part, ſo as to ſubje& the 
Party to ſeveral Actions. "i | * 

A. drew a Bill of Exchange in the Wef-Indies, on T. in Lon- 
don, at ſixty Days Sight to . or Order, V. indorſed to G. who 
preſented the Bill to T. who refuſing G. noted it for Non-accep- 
tance, and at the End of fixty Days proteſted it for Non-payment, 
and then wrote a Letter to A. and alſo this Agent in the Ve- 
Tndies, acquainting them that the Bill was not accepted. In an 
Action brought againſt A. by G. on this Caſe he was non-ſuiteg, 
for by not ſending the Proteſt for Non- acceptance, he made him- 
ſelf liable, The Uſe of Noting is, that it ſhould be done the 
* Day of Refuſal, and the Proteſ may be drawn any Day af- 

&, by the Notary, and be 3 the Day the Noting was 
made, and the ſixty Days would then begin to run, as to the Bill- 
holder, from the Date of the Notiag; and where the Bill is ac- 
cepted, the fixty Days begin to run from the Acceptance. 


* t 
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It was doubtful Whether Inland Bills of Exchange weir 
in this Cuſtom of Merchants, but by g & 10. 3. c. 17. and 
3 & 4 An. c. 9. they are put upon the ſame Foot with Foreign 
Bills; and though they require the Acceptance to be in Writing, 
in order to charge 4 with Damages and Coſts, yet there 
is a Proviſo that it ſhall not extend to diſcharge any Remedy 


againſt the Acceptor, ſo that an Action will Mill lie on a Parof su 10% fñ 


Acceptance. ö 


By the 3 & 4 An. c. 9. All Notes in Writing, that ſhall be 
made and ſigned by any Perſon, whereby ſuch Perſon promiſes 
to pay to another or his Order, or unto Bearer, any Sum of Mo- 
ney mentioned in ſuch Note, ſhall be taken and conſtrued to be, 
by Virtue thereof due and payable to ſuch Perſon to whom the 
ſame is made payable; and every Note made payable to any Per- 
ſon or his Order, ſhall be aſſignable or indorſable over, and the 
Perſon to whom ſuch Sum of Money is by ſuch Note pay- 
able, may maintain an Action for the ſame; and any Perſon to 
whom ſuch Note is indorſed may maintain his Action for the ſame, 
either againſt the Perſon who ſigned ſuch Note, or agaigh 


him 
that indorſed it; and in every ſuch Action the Plaintiff ſhall reco- 
ver his Damages and Coſts, 


* 


There are no preſcribed Forms of theſe promiſſory Notes, and 1 Str. 629. 


therefore whatever imports an abſolute Promiſe to pay will be ſuf- 
ficient ; as a Promiſe to be accountable to J. S. or Order, But a 


Raym. 
1396. 


Promiſe to pay on an | go Contingency, depending perhaps Baldwin's 


on the Will of the Dra 


er, is not within the Act, becauſe it will _ 3 


not anſwer the Intent; nor within the Words which import am: gt. 


abſolute Promiſe to pay ; and therefore a Promiſe to pay upon his 
Marriage is not good; but a Promiſe to pay on a Return of a Ship 


has been holden good, becauſe it reſpects Trade, 80 a Promiſe tog 


Promiſe to pay if his Brother did not, is not within the AQ, for z. 


the ſame Reaſon of Incertainty. So a Promiſe to pay Money 
do ſome other Thing, Ex. 90 deliver a Horſe, ih within *% 


Andrews v. 


pay, or do another Act, has been holden not to be within the » Rayw. 
Act; as a Promiſe to pay, or deliver the Body of J. S. So a 139% 


Band v. 


3G. 1. 
2 Str. 1271, 


Statute, 80 a Promiſe to pay three Hundred Pounds to'B. or Von. 


Order, in three good Eaſt-India Bonds, is not a Note within the » G. 1. C. B. 


Statute. But a Promiſe to pay on the Death of another, as that Coke nd 


is a Contingency which muſt 1 will be good 


Coleham, 
* A Bill Mic. 18 G. 2, 


* 


KC 


. 


* 


2 = 


258 
1 Salk. 130. 
Str. 516. 


Str. 1 260, 


with ae e & the Low 


A Bin payable to a Man's Order, is payable to himſelf, and he 
may bring an Action, averring he made no Order. 

A Note payable to a Feme ſole or Order, who marries, can 
only be indorſed by the Huſband, N 

80 likewiſe ſuch Note may be indorſed by an Executor or Ad- 


miniſtrator. 


Hemming a In an Action by the Indorſee againſt the Drawer, upon Non 


Robinſon, M. 
6 G. 2. 


Wilmore and 
Foung, per 
Eyre, G. hall. 
* M. I G. 2. 
k and 
ſon, H, 
13 G. 1. Str. 
745+ 


Str. 1246, 


” Salk, 127. 


Truby and 
Delafountain, 
M. 2 G. 2. 


= Raym at 
Hall. 

2 Str. 1087. 
S. P. 
Dexlaux and 


& Hood, 7 Feb. 


* 


OA, 


| 


Aſumpfit the Plaintiff proved the Drawer's Hand, and that when 
the Note with the Indorſement was ſhewn to the Indorſor, he 
acknowledged it was his Hand-Writing, but this was holden not 
ſufficient to charge a third Perſon. 

There is a Diſtinction between a Note payable to B. or Order, 
and to B. or Bearer ; in the firſt Caſe in an Action againſt the In- 
dorſor the Plaintiff muſt prove a Demand on the Drawer, but not 
in the laſt, for there the Indorſor is in Nature of an original Draw. 
er. In the firſt Caſe, if the Indorſee give Credit to the Drawer, 
without Notice to the Indorſor, it will diſcharge him: So receiving 
Part of the Money from the Drawer will for ever diſcharge the 
Indorſag;; for by ſuch Receipt the Indorſee has made his Elec- 
tion to have his Money from the Drawer. 


If the Indorſor have paid Part of the Money, that will diſpenſe 
with the Neceſſity of proving a Demand on the Drawer. 

In an Action againſt the Indorſor the Plaintiff need not prove 
8 Hand, for if it be a forged Bill yet the Indorfor is 

iable. | 
+ The Indorſee muſt give a reaſonable Notice to the Indorſor in 
convenient Time, upon Default of Payment by the Drawer ; but 
Proof of making Enquiry after Defendant, who could not be 
found, will be ſufficient to excuſe the giving ſuch Notice, unleſs 
the Defendant can prove he was to be found, 

In an Action againſt the Indorſor of a Note of Hand, where the 
Note was due the fifth, and there was no Demand on the Drawer 
till the eighth, and no Notice to the Indorſor till the nineteenth: 

« Juſtice Deniſon thought the Plaintiff had not made Uſe of 
due Diligence either in demanding the Money, or in giving No- 
tice to the Indorſor, and ſaid there were no Days of Grace on a 
Note as thergyare on a Bill of Exchange; but the Jury ſaid it was 
commonly underſtood that there were three Days of Grace, and 
therefore ghought the Demand was made in Time ; but the 2 4 


3 
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faid the Law was ochrwile, and direfted/them to find ſor e 


Defendant. * | 
In M Action againſt the Indomſor Lord Raymond would not al- Collet and 
low the Defengant to give in Egidence, that the Plaintiff deſired G C fl 
him to indorſe the Note to enable him to bring an Action againſt | 
the Drawer, but declared, he would not ſue the, Defendant. But „ 
where the Action was brought by the Drawee Rift the Drawergstr. 674. | 
the Defendant was let in to ſhew it was delivered as an Eſcrow, 
viz, as a Reward in Caſe he procured the Defendant to be reſtored 
to an Office, which it being proved he did not effect, there was a 
Verdict for the Defendant. | N 
And it ſeems a reaſonable Diſtinction which has been taken be- gneting a= 
tween an Action between the Parties themſelves, in which Caſe Briggs a: *S 
Evidence may be to impeach the Promiſe, and an Action by — N 
or againſt a third Perſon, viz. an Indorſee or an Acceptor. 5 
Where the Defendant borrowed Money of J. S. who lent it str. 1133. | 
knowingly to game with, and aſſigned the Note for a valuable 
Conſideration to the Plaintiff, who had no Notice, yet i vas * 
holden void by g Ann. c. 14. 4 2 
Sir John Bland gave a Bill of Exchange to Robinſon for 6721. Robinſon and 
vix. 3001. lent at the Time and Place of Play, and 372 J. loſt. Bans, Fr. 
The Play was very fair, and there was not any Imputation on 
Robinſon's Behaviour. He brought an Action of Aſump/it againſt 
Sir John's Repreſentative on the Bill of Exchange, and alſo for 
Money lent. Upon a Caſe reſerved the Court held that he ſhould 
not recover e firſt Count, the Bill of Exchange being void by 
9 Ann, But they held as to the ſecond Count, though no Action 
could be maintained for Money won at gaming, the Statute pro- 
hibiting any Recovery upon a garning Conſideration, yet as to 
the Money lent the Statute only avoids the Security, and not the , 
Contract, which when fair is good, and therefore gave Judgment 0 
for the Plaintiff for 300. In the ſame Caſe it was made a Queſ- 
tion Whether the Plaintiff ſhould recover any and what Intereſt. | # 
As to the firſt the Court ſaid, that though the Security were void, * 
yet he had agreed to pay Intereſt. As to the 1 though the 
Practice had been to ſtop Intereſt at the bringing & the Action, 
yet they held the Plaintiff entitled to Intereſt to the Time of the ® 
Judgment, and ſaid the Court ought always to give Intereſt to the 
Verdict at leaſt, * 
| L | 2 mY * Where 
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"— * 
K. 60. Where inthe Declaration the Indorſeme was ſet out to be for 
2 Value received, bus being produced had it not: Lord Chief Juſtice 
Eyre allowed the Indorſement ta be filled up in Court, nwith- 
ſtanding the Caſe of Clements „ P. 3 . was cited, 
where Lodi Raymond refuſed to let it be done. ; 
But a bare Indoxſement of a Name transfers no Property, and q 
Str. 1103. gherefore where Plaintiff produced the Note with his own 
ame indorſed, Lee Chief Juſtice, ſuffered him to ftrike it out. 
Cited by Mr. A Note payable to B.@r Order, was indorſed thus, © Pray pay 
a wt 58 Rex the Contents to C.“ In the Declaration the Indorſement was ſet 
H. 4G 2. out as payable to C. or Order; at the Trial it was objected there 
= was a Variance ; but the Court held that, as the Note was in its 
original Creation indorſable, it would be ſo in the Hands of the 
Indorſee, though not ſo expreſſed in the Indorſement, and there- 
fore in Subſtance it was agreeable go the Count, and therefore no 
Variance, 
Sir J. Hankey J have already ſaid, that if the Indorſee give Credit d the 
; * Draper, without Notice to the Indorſor, it will diſcharge him; 
1 it i$Therefore to be ſeen what ſhall be conſtrued a giving of Credit ; 
and not demanding the Money of the Drawer in a reaſonable 
Time, is giving Credit, What ſhall be deemed a reaſonable 
Time muſt be left to the Jury upon the Circummſtances of the 
Caſe : However, it may not be improper to ſhew what in gene- 
ral has been deemed ar able Time. wo 
1 Str, 508. In Mainwairing and Harriſon the Caſe was, upon the 17th of 
September, being a Saturday, about two in the fternoon, the 
Defendant gave the Plaintiff a Goldſmith's Note, who paid it 
away the ſame Day to J. S. The Goldſmith paid all that Day 
and all Monday, J. S. came on Tueſday, but then Payment was 
a Wipes upon which the Plaintiff paid back the Money to J. S. 
and aſked it of the Defendant, who refuſed, upon which the Ac- 
tion was brought; the Chief Juſtice left it to the Jury, who would 
| have found it ſpecially, but he would not let them, ſaying it was 
| % a Matter proper for their Determination; upon which they gave 
* a Verdict for he Defendant, and held there was Laches in J. S. 
— | ſaying they were all agreed that two Days was too long. 
; Str. 1 if, So where Cbitty had given the Eaſl-India pen a Note on 
Cafrvell at eleven in the Morning, they did not fend it for Payment 
till two o' Cloc the next Day; and it was holden that they had 
made it their own by their Laches. 
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Day, indorſed: to the Plaigtiff, who afterward the ſame Pay re- 
ceived Money upon other Bills of the ſamePankerF and might 


have received ge M upon the Bill in Queſtion if he had 
demanded it. Me Nee — the Banker wo and the 
Jury upon Conſideration (it being left to them, by the Lord Chigh 


ſent his Servant to the Drawer for the Money, who ſaid the De- 
fendant had promiſed not to indorſe thggNote over without ac-  ® 
quainting him ; that he had not ſo done, and therefore he 'was 
not prepared to pay it, but promiſed Payment in three or four 
Days; and in like Manner put him off from Time to Time. Af- 
ter thre Weeks the Plaintiff wrote to the Defendant ( having 
ſooner learnt his Directions, though it was proved he ſooner en- 
quired after it, and was told where he mighwlearn it) that Smith's 
Note as not paid; that he had often promiſed Payment, but had 
alledged, that the Defendant promiſed not to make Uſe of it with- 
out acquainting him firſt : Smith became a Bankrupt ; the Plain- 
tiff writes a ſecond Letter ; the Defendant anſwers, that when he 
comes to Town he williſet tg Matter to rights; upon this Evi- 
dence the jury gave a Verdict for the Plaintiff, notwithſtanding it 
appeared Smith continued folvEnt three Weeks, and paid above a 
hundred Pounds in the Time. ; 

As the Reaſanableneſs of the Time is a proper Conſideration for 
the Jury, the Court Will not interpoſe by way of granting a new 
Trial, unleſs the Jury groſgly Milbehave ; as if they ſhould find Goodman and 
for the Plaintiff, where it appeared in Evidence, that he kept Sbipsay. M. 
Banker's Bills from April to Auguſt before the Banker broke. MY 

The Defendant had a Note of ſixty Pounds of one Bellamy, a Bank of Eng- 
Goldſmith, payable to him or Bearer at a Day then to come, Nen ® p 
about a Week before which he diſcounted it at the Bank without „, W © 
indorſing the Bill; Bellamy about two Months after broke with- Salk. ss. 
out having paid the Bill, upon which the Bank 1 Aſſumpfit w Raym. 4 
for Money lent, and upon this Evidence obtained a Verdict ; but > © _ 
the Court granted a gew Trial, holding it to be a Verdict againſt 
Law ; for it the Owner of a Bill, payable to Bearer, deliver it for 
ready Money paid down for the ſame, and not for Money ante- 
wedently due, or for Money lent on the fame Bill, this is 1 


Z 
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* | | | 
of the Bill like ſelling os Talks, &c. But if there be an Indorſe- 
ment thereon, the Indorſee may have Remedy on that Indorſe- 
ment, providkd he demand the Money in a convenient Time. 
ent of the 3 & 4 An. was W par guomilory Notes 
Ex 


* 


As the 
upon the Ame Footing with Inland Bills of Exchange; all that 
has been before ſaid in regard to promiſory Notes is applicable to 

| Heylinv. fuch Inland Bills. However the Analogy between promiſory Notes 

N and Bills of Exchange ſhould be attended to, in order the better to 

K 3 © © underſtand the Caſes, Whilſt the promiſory Note continues in its 

original Shape, there is none: But when the Note is indorſed the 
® # Reſemblance begins; for chen it is an Order to pay the Money to 
the Indorſee, and this is the very Definition of a Bill of Ex- 
change; therefore the Indorſee, before he brings an Action 
againſt the Indorſor of a promiſory Note, ought to demand the 
Money the Drawer: but it muſt be made on the DraWee be- 
fore an Action is brought againſt the Indorſor of a Bill of Ex- 
change. * * 

It may be proper further to take Notice, That 9 & 10%. 3. 
c. 17. gives Power of proteſting any Inland Bill of Exchange of 
five Pounds or upwards (in which is acknowledged and expreſſed 
the Value to be received); but this Act has no Effect, unleſs the 
Party on whom the Bill was drawp, accept it by underwriting; 
therefore by the hs 4 An. c. 9. the ſame Power is given in Caſe- 
the Party refuſe"to accept it, with Proviſo that no Proteſt ſhall 
be neceſſary, unleſs the Bill be drawn for twenty Pounds or 
upward, . 

© Salk. 131, 720 has been holden upon theſe Statutes, that in declaring upon 

' an Inland Bill a Proteſt need not be ſet forth, as it muſt upon a 
Foreign Bill, for the Statute does not take away the Plaintiff's 
Action for want of a Proteſt, but only deprives him of Damages 
or Intereſt. 

6 Mod. 81. But if any Damages accrue to the Drawer for want of a Proteſt, 
they ſhall be born by him to whom the Bill is made, and if, in 
ſuch Caſe, the Damage amount to the Value of the Bill, there 
'® Thall be no Recovery. 

1 Show. 317, It is not neceſſary to ſet forth the Cuſtom in an Action upon a 
Bill of Exchange, for Lex Mercatoria eft Lex terre; and if he ſet 
it forth, and do not bring his Caſe within it, yet if by the Law 
Merchant he have Right, the ſetting forth the Cuſtom ſhall be re- 
jected as Surpluſage. 

3 * It 


Relative to Trials at Nifu Prius. 263 


If A. write his Name on the Back of the 5 and ſend it to Salk. 126. 
S. to get it accepted, which is done accordingly, A. may, not- 
hin fins bring an Action againſt the Acceptor, for J. S. has 
it in his Power to act either as | ah or Aſſignee; for he may 
Witneſs his Election by filling up the Blank over the Name to 
receive it as Indorſee, or by omitting it, act only as Servant. 

Note; In a Writ of Enquiry before the Sheriff, on. a Judg- Hil. 18 7 
ment by default in an Action on a promiſory Note, the Plaintiff P * 
muſt prove his Note the ſame, as if the Defendant had pleaded | 
Non aſſumpfit; though in Debt on Bond and Judgment by default 
it is otherwiſe. Vet in Bevis verſus Lindſell, Hil. 14 G. 2. the Sr. 1149- 
Court of K. B. held, that q executing a ly ns ity on . 
Judgment by default in upon a promi ote, It was 
not —— to — — for the Note 
being ſet out in the Declaration is admitted, and the only Uſe of 
producing it is to ſee whether any Money is indorſed to be paid 
upon it; it muſt therefore be proved to be his Note, which may 
be by proving his Hand. * 

Though jg be ſufficient for the Plaintiff in an Action on a Note Guichard v. 
of Hand to prove the Note to have been given by the Defendant, N 

. : , p 4 G. 3. 
yet the Defendant will be at Li to ſhew it was given on an | 
* Conſideration, and ſo avoid the Lien of it. 

y the Statute of Frauds, ſeveral Things muſt be evidenced by 
Writing, of which before that Statute parol Evidence had been 
ſufficient. | * * 

1. All Leaſes, Eſtates, Intereſt of Freehold, or Term of Years, 
created by Parol, and not put in Writing and ſigned by the Par- 
ties making the ſame, or their Agents t nto lawfully autho- 
rized by Writing, ſhall have the Effect of Eſtates at will only, 
except Leaſes not exceeding three Years from the making, where- 
upon the Rent reſerved amounts to Two Thirds of the improved 

alue, and that no ſuch Eſtate or Intereſt ſhall be granted or ſur- 
rendered but by Deed or Note in Writing. 

2, All Declarations and Aſſignments of Truſts ſhall be proved 4 
by ſome Writing ſigned by the Party, or by his laſt Will, except 
Truſts arifing, transferred or extinguiſhed by Implication of Law. 

3. It is enacted, That no Action ſhall be brought whereby to 
charge any Executor or Adminiſtrator upon any ſpecial Promiſe, 
to anſwer Damages out of his own Eſtate ; or whereby to charge 

the 
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the Defendant upon any ſpecial Promiſe to anſwer for the Debt, 
Default, or Miſcarriage of another, or to charge any Perſon upon 
any Agreement made upon Conſideration of Marriage, or upon 
any Contract or Sale of Lands, Tenements or Hereditaments, or 
any Intereſt in or concerning them, or upon any Agreement that 
is not to be performed within the Space of one Year from the 
making thereof, unleſs the Agreement upon which ſuch Action 
ſhall be brought, or ſome Memorandum or Note thereof, ſhall 
be in Writing ſigned by the Party to be charged therewith, or by 
ſome other Perſon by him thereunto lawfully authorized. And 
that no Contract for the Sale of Goods, Wares and Merchandize, 
for the Price of ten Pounds Say" upwards, ſhall be allowed 
to be good, except the Buyer ſhall. accept Part of the Goods ſo 
ſold, and aQually receive the ſame, or give ſomething in Earneſt 
to bind the Bargain, or in Part of Payment, or that ſome Note or 
Memorandum in Writing of the ſaid Bargain be made, and figned 
by the Parties to be charged, or their Agents thereunto lawfully 
authorized, | 
1 Raym. 450. Upon this Clauſe it has been holden, that the Plaintiff need 
not in his Declaration ſhew any Note in Writing, but it will be 
* | ſufficient for him to produce it on the Trial ; but if ſuch Promiſe 
be pleaded in Bar of another Action, it muſt be ſhewn to be in 
Writing, ſo that it may appear to be ſuch a Contract on which an 
Action will lie. | | 
Str. 516. # The Defendant beſpoke a Chariot, and when made refuſed to - 
take it: In an Action for the Value, Pratt, Ch. J. held this not 
to be a Caſe within the Statute, which relates only to Contracts 
for the actual Sale of Goods, where the Buyer is immediately an- 
ſwerable without Time given him by ſpecial Agteement, and the 
Seller is to deliver the Goods immediately. 
= _— Mutual Promiſes to marry are not within this Act, which re- 
3 G. 2. C. B. lates only to Contracts in Conſideration of Marriage. 
. So a Promiſe to pay upon a Return of a Ship is not within the 
Statute, for the Ship by Poſſibility may return in a Vear. 


Salk 2. Where the Undertaker only comes in aid to procure Credit to 
the Party, there is a Remedy againſt both; and both are anſwer- 
ple—accordihg to their diſtinct Engagements. But where the 

whole Credit is given to the Undertaker, ſo that the other Party 

is only as his Servant, and there is no Remedy againſt him; this 

| is 
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is not a collateral Undertaking. Therefore if two come to a 
Shop, and one buy, and the other to gain him Credit, promiſe 
the Seller, If he do not pay you, I will.” This is a collateral 
Undertaking, and void without Writing; but if he ſay, © Let 
* him have the Goods, I will be your Paymaſter;“ this is an 
Underta for himſelf, and he ſhall be intended the very Buyer, 
and the other to act as his Servant. But if A. promiſe B. that if he i Raym. 224. * 
will cure D. of a Wound, he will ſee him paid; it is only a Pro- 
miſe to pay, if D. do not; and therefore ought to be in Writing. 
However it is impoſſible to lay down any preciſe Rule for the Salk. 27: 
Conſtruction of ſuch Sort of Words, but it muſt be left to the 
Jury to determine, upon the whole Circumſtances of the Caſe, to 
whom the original Credit was given. 
In Confideration that the Plaintiff would not ſue A. B. the De- Rothery and 
fendant promiſed to pay the Plaintiff the Money due, wiz. 4. in Y, Ire 
a Week; this was holden to be within the Statute of Frauds ; for 
no Conſideration laid that the Plaintiff had promiſed not to ſue, 
and if he had, A. B. could in no ſort have availed himſelf of this 
Agreement, but the Debt is ſtill ſubſiſting, and conſequently the 
Promiſe collateral. 5 
But where in Conſideration, that the Plaintiff in an Action of — 5 "a 
Aſſault and Battery againſt J. S. would withdraw the Record, and 3. 2 x a. 
forbear to proceed, the Defendant promiſed to pay him 30 J. the 
Court held this to be a new Conſideration ſufficient to raiſe a Pro- 
miſe, and not within the Statute. 
So if A. promiſe C. that in Conſideration of his doing ſome Fig. 30z. 
particular Act, B. will pay him ſuch a Sum, A. is the principal 
Debtor, for the Act done is on his Credit, and not on B.“s. 
Many of the Doubts upon this Statute have ariſen by making 
Uſe of the Word collateral; which is not a Word uſed in the Act 
of Parliament. The proper Conſideration is, whether it be or 
not a Promiſe to anſwer for the Debt of another ; for if it be, 
though it be upon a new Conſideration, and therefore ſtrictly 
ſpeaking, not a collateral Undertaking, yet it is within the Sta- 
tute, and the adding to the Promiſe of the Payment of the Debt Fiſh ». Hut- 
a Promiſe to pay the Coſts of the Action would make no Dif- Eo on 
ference. -, 7 Es 
Before we conclude with written Evidence, it is proper to take 
Notice of 7 Fac. c. 12, which enacts, That the Shop-book of a 
Tradeſman ſhall not be g after a Year, However, it is Salk. 690. 
m not 
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not Evidence of itſelf within the Year, without ſome Circumſtan- 
ces to make it fo. As if it be proved that the Servant who wrote 


It is dead, and that it is his Hand- Writing, and that he was accuſ- 
tomed to make the Entries. So where the Evidence was, that 
the uſual Way of the Plaintiff's Dealings was, that the Draymen 
came every Night to the Clerk of the Brewhouſe, andgave him 
an Account of the Beer delivered out, which he ſet down'in a 
Book, to which the Draymen ſet their Hands, and that the Dray- 
man was dead, and this his Hand; it was holden to be good Evi- 
dence of a Delivery. But where the Plaintiff to prove Delivery, 

roduced a Book which belonged to his Cooper, who was dead, 

t his Name ſet to ſeveral Articles, as Wine delivered to the De- 
fendant, and a Witneſs was ready to prove his Hand ; Lord Chief 
Juſtice Raymond would not allow it, faying, it differed from Lord 
Torrington's Caſe, becauſe there the Witneſs ſaw the Drayman 
fign the Book every Night. 

Upon an Iflue out of Chancery, to try Whether eight Parcels 
of Hudſon's-Bay Stock, bought in the Name of Mr. Lake; were 
in Truſt for Sir Stephen Evans, his Aſſignees (the Plaintiffs) 
ſhewed firſt, that there was no Entry in the Books of Mr. Lake 
relating to this Tranſaction. Secondly, ſix, of the Receipts were 
in the Hands of Sir Stephen Evans, and there was a Reference on 
the Back of them by Jeremy Thomas (Sir Stephen's Book-keeper) 
to the Book B. B. of Sir Stephen Evans, Thirdly, Jeremy Tho- 
mas was proved to be dead, and upon this the Queſtion was, 
Whether the Book of Sir Stephen Evans referred to, in which was 
an Entry of the Payment of the Money, ſhould be read. And 
the Court of King's Bench, at a Trial at Bar, admitted it not only 
as to the ſix, but likewiſe as to the other two in the Hands of Sir 
Biby Lake, the Son of Mr. Lake. And in Smartle and Williams, 
where the Queſtion was Whether the Mortgage Money was really 
paid ; a Scrivener's Book of Accounts (the Scrivener being dead) 
was holden to be good Evidence of Payment. 

If J. S. be ſeiſed of the Manors of A. and B. and he cauſe a 
Survey to be taken of B. and afterward convey it to F. N. and 
after Diſputes ariſe between the Lords of the two Manors concern- 
ing the 3 this Survey may be given in Evidence. Aliter 
if the two Manors had not been in the ſame Hands at the Time of 
the Survey taken. , | a 
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To come now to unwritten Evidence, or Proof vivd voce; as to 
which every Perſon may be a Witneſs but ſuch who are excluded 
for Want of Integrity or Diſcernment. | 

In Regard to Want of Integrity, it is a general Rule that no 
Perſon intereſted in the Queſtion can be a Witneſs, 

The ſtrict Notion of the Objection to the Competency of a Wit- per Hardw: 
neſF#is upon a Yoyer dire, Whether he be to get or loſe by the is Rex v. 
Event of the Cauſe ; yet it is certain that the repelling a Witneſs -1 I * 
is not confined to an immediate Intereſt, for if he be called to a per Lee in E. 
Matter, where he claims under the ſame Title, though he be not I. Comp. and 
affected in that Action, yet he ſhall not be admitted, and that is ar, M- 
the Caſe of Commoners. So in an Action on a Policy of Inſu- Ridout v. 
rance, any who have inſured upon the ſame Ship cannot be,Wit- Johnſon, E. 
neſſes. Yet in an Action by a er for beating his Servant per . 
quad Servitium amifit, the Servant may be a Witneſs, for he is not Harding, Tr. 
only not intereſted in the Cauſe, but not in the Queſtion : For 10 G. 1. 
there the Queſtion is the Loſs of Service, and the Action he is 
entitled to is of a different Kind. | | 

It muſt be a preſent Intereſt, for a future contingent Intereſt will 1 Salk. 283. 
not be ſufficient to prevent him from being a Witneſs ; therefore 
an Heir at Law may be a Witneſs, but a Remainder Man cannot. 

An Intereſt is when there is a certain Benefit or Advantage to 

the 'Witneſs attending the Determination of the Cauſe one Way. 
Therefore a naked Truſt does not exclude a Man from being a 1 P. w. 239. 
Witneſs. And though in ſuch Caſes it has been uſual to have a Holt v. Tyr- 
Releaſe from the Truſtee, yet that is not neceſſary, for ſuch Per- zA 
ſon has in Fact no Intereſt to releaſe. However, a Truſtee ſhall g,,” 
not be a Witneſs to betray the Truſt; therefore, where the Defen- 

dant pleaded to Debt on Bond, the 5 & 6 Ed. 6. againſt buying 

and ſelling Offices, and upon the Trial A. was produced as a Wit- 

neſs. to give an Account upon What Occaſion the Bond was given, 

Lord Chief Juſtice Holt refuſed to admit him, becauſe it appear- 

ed he was privately intruſted to make the Bargain by both Parties, 

and to keep it ſecret. 

And the Caſe is the ſame as to Counſel and Attornies, who Lindſey ard 
ought not io be permitted to diſcoverithe Secrets of their Clients, 199% 08. 
though they offer themſelves for that Purpoſe ; far it is the Privi- Su. 140. 
lege of the Client and not of the Counſel or Attorney. It is con- 
trary to the Policy of the Law to permit any Perſon to betray a 
Secret with which the Law has intruſted him; and it is miſtaking 

it 
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it for the Privilege of the Witneſs that has ſometimes led Judges 
into the ſuffering of ſuch a Witneſs to be examined. But to this 
there are ſome Exceptions: Firſt, As to what ſuch Perſons knew 
before the Retainer ; for as to ſuch Matters they are clearly in the 
ſame Situation as any other Perſon : Secondly, To a Fact of his 
own Knowledge, and of which he might have had Knowledge, 
without being Counſel or Attorney in the Cauſe. As ſuppoſe 
him Witneſs to a Deed produced in the Cauſe, he ſhall be exami- 
ned to the true Time of Execution. So if the Queſtion were 
about a Razure in a Deed or Will, he might be examined to the 
Queſtion Whether he had ever ſeen ſuch Deed or Will in other 
Plight, for that is a Fact of his own Knowledge; but he ought 
not to be permitted to diſcover any Confeſſions his Client may have 
made to him on ſuch Head: So if an Attorney were preſent when 
his Client was ſworn to an Anſwer in Chancery, upon an Indict- 
ment for Perjury he would be a Witneſs to prove the Fact of ta- 
king the Oath, for it is a Fact in his own Knowledge, and no 
Matter of Secreſy committed to him by his Client, 

A Scire Facias was brought by the King to avoid a Patent, and 
Exception was taken to the Witneſs, becauſe he was Deputy to 
the Perſons that would avoid it, and the Exception was diſallow- 
ed, becauſe the Scire Facias is in the King's Name, and there- 
fore it cannot be preſumed that the Intereſt is in another, which 
would deſtroy the very being of the Scire Facias, but the Proof of 
that ought to come on the Defendant's Side to deſtroy the Pro- 
ceedings, | 

It is no good Exception to a Witneſs that he has Common per 
Cauſe de vicinage of the Lands in Queſtion, for this is no Intereſt 
but only an Excuſe for a Treſpaſs. 

From this Rule it is apparent That the Plaintiff or Defendant 
cannot regularly be a Witneſs in his own Cauſe, for he is moſt 
immediately intereſted ; therefore an Anſwer in Equity is of very 


little Weight where there are no Proofs in the Cauſe to back it; 


yet if there be but one Witneſs againſt a Defendant's Anſwer, the 
Court will direct a Trial at Law to try the Credibility of the Wit- 
neſs ; and in ſuch Caſe will order the Defendant's Anſwer to be 
read to the Jury. 

But if any Perſon be arbitrarily made a Defendant to prevent his 
Teſtimony, the Plaintiff ſhall not prevail by that Artifice ; but 


the Defendant againſt whom nothing is proved ſhall be ſworn 


notwith - 
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notwithſtanding, for he does not ſwear in his own Juſtification, 
but in Juſtification of another. However, this Rule is to be un- 
derſtood where there is no Manner of Evidence againſt the Defen- 
dant; for if there be, his Guilt or Innocence muſt wait the Event 
of the Verdict. | | 
In Treſpaſs, if one whom the Plaintiff deſigned to make Uſe » Sid. 441. 
of as a Witneſs be by Miſtake made a Defendant, the Court will 
on Motion give Leave to omit him, and have his Name ſtruck 
out of the Record, even after Iſſue joined; for the Plaintiff can in 
no Caſe examine a Defendant though nothing be proved againſt 
him: And therefore in an Information for a Miſdemeanor, the 
Attorney General (Trevor) offering to examine a Defendant for 
the King, which the Court would not permit, he entred a Ne/le 
Proſequi and then examined him.— If a material Witneſs for the Dormer and 
Defendant in Ejectment be alſo made a Defendant, the right Way 18 
is for him to let Judgment go by Default; but if he plead, ang? © 
by that Mean admit himſelf to be Tenant in Poſſeſſion, the Court 
will not afterward upon Motion ſtrike out his Name. But in ſuch 
Caſe, if he conſent to let a Verdict be given againſt him, for as 
much as he is proved to be in Poſſeſſion of, I ſee no Reaſon why 
he ſhould not be a Witneſs for another Defendant.— In Treſpaſs, Poplet v. 
the Defendant pleaded Quod attio non, quia dicit that Richard B Tr. 5 
Mawſon, —.— in the Simul cum paid the Plaintiff a Guinea in 
Satisfaction, and Iflue thereon ; the Defendant produced Manſon ; 
and per Eyre Ch, Juſt. he may be examined, for what he is now 
to prove cannot be given in Evidence in another Action, and in 
ERR he makes himſelf liable by Swearing he was concerned in 
the Treſpaſs, But if the Plaintiff can prove the Perſons named in Reafon . 
the Simul cum in Treſpaſs guilty, and Parties to the Suit, which Ewbank, H. 
muſt be by producing the Original or Proceſs againſt them, and iy + 5 
proving an ineffectual Endeavour to arreſt them, or that the Pro- Od. Str. 19. 
ceſs was loſt, the Defendant ſhall not have the Benefit of their 
Teſtimony. 
From hat has been ſaid it appeats, 1. That a particeps crimi- 
nis may be Witneſs for the Plaintiff, though left out of the Decla- 
ration for that Purpoſe ; yet this mightily leſſens his Credit, eſpe- 
cially in Treſpaſſes where Satisfaction from one is a Diſcharge for 
all the reſt. In a criminal Proſecution, according to the Opinion x, 17, 18. 
of ſome, he can only be a Witneſs in two Caſes, viz. if he be 
actually pardoned ; or if he have no Promiſe of Pardon, mn 
others 
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others have holden that ſuch a Promiſe will be no Exception to 


his Competency, but only to his Credit; therefore in Layer's 
Trial the Court refuſed to let a Witneſs be examined on a Yoyer 


dire Whether he had ſuch a Promiſe. 

2. That Huſband and Wife cannot be admitted to be Witneſs 
for each other, becauſe their Intereſts are abſolutely the ſame ; nor 
againſt each other, becauſe contrary to 'the legal Policy of Mar- 
riage. However, there are ſome Exceptions to this Rule: Firſt, 
in the Caſe of High Treaſon it has been ſaid, that a Wife ſhall be 


admitted as a Witneſs againſt her Huſband, becauſe the Tye of 


Allegiance is more obligatory than any other. Secondly, by the 


1 Str. 633. 


Lady Law 
ley's Cale, 


Str. 504. 


Str. 527. 


5 G. 2, the Wife of a Bankrupt may be examined by the Com- 
miſſioners touching his Eſtate, but not his Bankruptcy. Thirdly, 
if a Woman be taken away by Force and married, ſhe may be an 


Evidence againſt her Huſband indicted on 3 H. 7. 2. againſt the 


Stealing of Women: For a Contract obtained by Force has no 
Obligation in Law. So upon an Inditment on 1 Fac. 1. c. 11, 
for marrying a ſecond Wife, the firſt being alive, though the firſt 
cannot be a Witneſs yet the ſecond may, the ſecond Marriage be- 


ing void: And Whether a Wife de jure may not be a Witneſs 


againſt her Huſband on an Indictment for a perſonal Tort done to 
herſelf, ſeems to be Matter of Doubt. In Lord Audley's Caſe ſhe 
was allowed to be a Witneſs to prove her Huſband affiſted to a Rape 
upon her; and though this Caſe has been denied to be Law, yet 
it was in Caſes where the Indictment was not for a perſonal Tort 
to the Wiſe; and in the Cafe of Azyre, on an Indictment for the 
Battery of the Wife, Lord Raymond ſuffered the Wife to give Evi- 
dence; and the Wife is always permitted to ſwear the Peace 
againſt her Huſband; and her Affidavit has been admitted to be 
read on an Application to the Court of King's Bench for an Inſor- 
mation againſt the Huſband for an Attempt to take her away by 
Force after Articles of Separation; and it would be ſtrange to 
permit her to be a Witneſs to ground a Proſecution upon, and not 
afterward to be a Witneſs at the Trial. Fourthly, in n Action 
between other Parties, the Wife may be a Witneſs to charge her 
Huſband, Ex. gr. to prove the Goods for which the Action is 
brought ſold on the Credit of the Huſband.— 80 perhaps in ſome 
Caſes, in an Action againſt her Huſband, though ſhe will not be 
admitted to be a Witneſs, yet a Confeſſion of hers may be given in 
Evidence to charge him: As where an Action was brought _ 

| nurſing 


Relative to Triak at Niſi Prius. 29 


nurſing bis Child, the Plaintiff was allowed to give in Evidence, 
that the Wife declared the Agreement to have been for ſo much 
per Week, becauſe ſuch Matters are uſually tranſacted by the 
Women. 

But no other Relation is excluded, becauſe no other Relation is 
abſolutely the ſame in Intereſt : Therefore in Pendrel and Pendrel, 
before Lord Raymond, which was an Iſſue out of Chancery to try 
Whether the Plaintiff were Heir to T. O. the Marriage and Birth 
being admitted by Order, the Mother was admitted to prove the 
Father had Acceſs to her. So in Lomax and Lomax before Lord 
Hardwicke, the Mother was admitted to prove the Marriage; and 
in an Ejectment againſt Sarah Brodie at Hereford 1744, Mr. J. 
Wright admitted the Father to prove the Daughter legitimate; her 
Title being as Heir to her Mother. 

To conſider now the Exceptions to this Rule; that no Perſon 
intereſted can be a Witneſs. 

1, Exception; A Party intereſted will be admitted in a crimi- 
nal Profecution in moſt Inſtances, 

H. had a Promiſe of a Note of 5. from his Mother-in-Law, alk. 28;. 
and by ſome Slight got her Hand to a Note for 100/, and it was 
holden by Holt at Guildball, that the Mother could not be a Wit- 
neſs in an Information for the Cheat; for though the Verdict can- 
not be given in Evidence in an Action upon the Note, yet he ſaid 
they were ſure to hear of it to influence the | ury : But in the King 
and Bray Lord Hardwicke ſaid, If this Caſe had not been ſettled 
by ſo great a pe, it would go to the Credit only, and not to the 
Competency, and in Far. 119. it is faid by Holt, That if a Wo- 
man give a Note or Bond to a Man, to procure her the Love of 
J. S. by ſome Spell or Charm, in an Indictment for the Cheat, alk. 286. 
ſhe ſhall be a Witneſs, though it tend to avoid the Note, for the 8. P. 
Nature of the Thing allows no other Evidence. So if the doing pr. 119. 
of the Act, which he is now Evidence to invalidate or ſet aſide, 
were a Mean to obtain his Liberty, he ſhall be a Witneſs, as in the 
Caſe of a Bond given by Dureſs. The Defendant was indiQed for gw. 5395: 
tearing a Note, whereby he promiſed 'to pay ſo much Money to | 
A. B. who was produced as a Witneſs, and-notwithſtanding it 
was objected that he was going to ſwear to ſet up his own Demand, 
becauſe, if convicted, the Court would compel the Defendant to 
give a new Note, yet he was admitted. _ 
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Mrs. L. gave a promiſſory negotiable Note to the Defendant in 
truſt to aſſign it to Mrs. T. who was indebted to Mrs. L. the 
Defendant, broke his Truſt and negotiated the Note; Mrs. L. 
having paid the Note, brought a Bill in Chancery againſt the De- 
fendant, who, in his Anſwer denied the Truſt, upon which he 
was indicted for Perjury, and Lord Hardwicke refuſed to admit 
Mrs. L. to give Evidence of the Truſt, and compared it to the 
Caſe of Forgery, where the Perſon whoſe Hand is forged is not 
admitted, and ſaid it differed from the Caſe of Uſury, where the 
Party is admitted to be an Evidence, if the Money is paid; the 
Reaſon of which is, being Party to the Crime, he will not be 
permitted to have any Remedy for it again. 

Though, as is ſaid, a Perſon whoſe Hand is forged is not ad- 
mitted to prove the Forgery, yet under many Circumſtances he 
may, where he is not directly intereſted in the Queſtion ; as in 
Wells's Caſe, who was indicted for forging a Receipt from a Mer- 
cer at Oxford, the Mercer having before recovered the Money in 
an Action againſt Wells, was admitted to prove the Forgery. 

So in an Indictment for Perjury on the Statute the Perſon in- 
jured cannot be a Witneſs, becauſe the Statute gives him Ten 
Pounds, but in an Indictment at Common Law the Party injured 
may be a Witneſs. 

2, Exception; A Party intereſted will be admitted for the Sake 
of Trade and the common Uſage of Buſineſs. | 

Therefore a Porter ſhall be Evidence to prove a Delivery of 
Goods,—So a Banker's Apprentice to prove the Receipt of Money. 
So an Indorſement on a Bond by the Obligee of the Receipt of 
Intereſt has been admitted to bring it within the twenty Years. 

3. Exception; A Party intereſted will be admitted where no 


other Evidence is reaſonably to be expected. 


As upon- the Statute of Hue and Cry, where the Party robbed 
is admitted, even though he be himſelf Plaintiff. 4 

So in Actions by Informers for ſelling Coals without meaſuring 
by the Buſhel, the Servants are Witneſſes for their Maſter, not- 
withſtanding 3 G. 2. inflicts a Penalty upon them for not doing 
it, though Eyre Ch. J. did, on that Account, in two or three In- 
ſtances refuſe to receive them. 

So where the Queſtion was, whether the Defendants had a 
Right to be Freemen, though it appeared there were Commons 
belonging to the Freemen, yet an Alderman was admitted to _ 

I them 
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them no Freemen, it appearing that none. but Aldermen were 
ants to the Tranſactions of the Corporation with regard to ma- 
ing Perſons free. | | 
So where the Queſtion was, whether the Maſter had deſerted 8 
the Ship, (Suſſex) without ſufficient Neceſſity; a Sailor, who had | 2 
iven Bond to the Maſter, (as a Truſtee for the Company) not to 
ert the Ship during the Voyage, was admitted Evidence for the 
Maſter, it appearing all the Sailors entered into ſuch Bonds. 
So where a * a general Authority to receive Money Salk. 289. 
for his Father, received a Sum and gave it to the Defendant; the 
Son was admitted as a good Witneſs (his Teſtimony being oorro- 
borated by other Circumſtances) for his Father in — — of 
Trover for the Money. | 
So in Trover againſt a Pawn-broker, the Servant imbeziling Mic. * 
* 's Goods, and pawning them will be admitted to prove 11 


And therefore tho' one, who ps the Time of the Skin. 586. 
original Wager, is no Witneſs, yet one who lays a Wager after- 
wards ought to be admitted; and perhaps a Perſon who laid a 3 Lev: 132. 


ceived the Money without any Condition to return it ; for the 
1 be intended to be duly paid. 

+ xception z A Party intereſted will be admitted where the 
P my Intereſt is very remote. 

As w an Information, in Nature of a Quo Warronto, was 2 Lev. 231: 
brought againſt the Mayor, Citizens, and Commonaky of Lone {ann A 
don, 13 Chaldron for all Sea Coals brought Cafe be Law ? 
to London ; Freemen were admitted to prove the Preſcription, it 
appearing that the Mayor and Sheriffs — the whole Profits of 

is Toll, though they have it for the Benefit of the Corporation, 
of which all the Freemen are Members; yet theſe having no par- 
ticular Profit to themſelves were ſworn as Witneſſes; for it cannot 
be preſumed, that, for an Advantage ſo ſmall and ſo remote, oy 
r And Scroggs Chief Juſ- 
tice ſaid, that it ought not to be a general Rule, that Members of 
Corporations ſhall be — or denicd to be Witneſſes in Ac- 
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tions for or againſt their Corporations; but every Caſe ſtands 
upon its own particular Circumſtance, viz. Whether the Intereſt 
be ſo conſiderable as by Preſumption to produce Partiality or not. 
And this Exception has of late Years been a good Deal ex- 
tended. In the Caſe of the King and Bray, Hi/. 10 G. 2. Lord 
Chief Juſtice Hardwicke ſaid, that unleſs the Objection appeared 
to him to carry a ſtrong Danger'of Perjury, and ſome apparent 
Advantage might accrue to the Witneſs, he was always inclined 
to let it go to his Credit only, in order to let in a proper Light to 
the Caſe, which would otherwiſe be ſhut out; and, in a doubt. 
ful Caſe he ſaid it was generally his Cuſtom to admit the Evi. 
dence, and give ſuch Directions to the Jury as the Nature of the 
Caſe might require; that was an Information in Nature of Quo 
Warranto for the Defendant to ſhew by what Authority he 
claimed to be Mayor of Tintagel, and Iflue taken upon this 
Cuſtom, viz, That at a Court Leet annually holden on the 
Tenth of October, the Mayor for the Year enſuing is to be 
choſen, and for that Purpoſe two Elizors are to be nominated, 
one by the Mayor, the other by the Town-Clerk ; theſe Elizors 
are to nominate Twelve Jurymen, who are to preſent the Mayor 
for the Year enſuing ; and in Caſe the Town-Clerk refuſe to no- 
minate his Elizor, that then the Mayor ſhall nominate the ſecond 
Elizor. At the Trial P. Heſtins, who was ſecond Elizor, no- 
minated by the Mayor, upon the Default of the Town-Clerk's 
Nomination at the Election of the Defendant, and P. Hoſtins 
who ſerved as a Juryman at the ſaid Election, were both offered 
as Witneſſes to prove the Cuſtom, but rejected in toto, as not com- 
petent Witneſſes to any Part of it: But upon Motion a new Trial 
was granted; the Chief Juſtice ſaid, the having of an Elizor is 
intended a Franchiſe in the Borough, but in the Elizor himſelf it 
is only an Authority, and the Execution of it paſt and over, And 
he ſaid he knew no Caſe where a Man who has ated under a 
bare Authority has been refuſed to prove the Execution of it. 
Perſons that have been themſelves in Office, are often called to 
ſhew what the Uſage is, and what they did when in Office, and 
yet if their Acts be illegal, they are liable to Quo Warrants, and 
he ſaid the Caſe in 3 Keb. go. was very material; for there, 
upon an Iflue to try whether by the Cuſtom of the _ the 
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Tenants were to pay Fines and be re- admitted upon the Death of 
the laſt admitting Lord, the Steward was admitted to prove the 
Cuſtom, though he had Fees upon Admiſſion. Ae 

The ſecond Sort of Perſons excluded from Teſtimony, are ſuch 
as are ſtigmatized. 

Now there are ſeveral Crimes that ſo blemiſh the Reputation, 
that the Party is ever after unfit to be a Witneſs; as Treaſon, Fe- 
lony, and every Crimen falſi, as Perjury, Forgery, and the like: 
For where a Man is convicted of thoſe glaring Crimes againſt the 
N Principles of Humanity and Honeſty, his Oath is of no 

eight. | 

The common Puniſhment that marks the Crimen falh, is being 
ſet in the Pillory, and therefore, anciently, they held that no 
Man legally ſet in the Pillory could be a Witneſs ; but the Rigour 
of this Piece of Law js reduced to Reaſon; for now it is holden, 
that unleſs a Man be put in the Pillory pro crimine falſi, as for 
Perjury or Forgery, or the like, it is no Blemiſh to his Atteſta- 
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tion; it is the Crime and not the Puniſhment that makes the Salk. 690. 


Man infamous; therefore where a Man was convicted of Barre- 


try, though he was only fined, the Court held him incompetent ; 1 "i 
ſo a Perſon convicted of Petit Larceny is equally infamous with 2 G. . C. B. 


one convicted of Grand Larceny, for they are both Felony. 

After a general Statute Pardon a Perſon attainted is a good 
Witneſs; and ſo it is after burning in the Hand, which amounts 
to a Statute Pardon. | 

If one found guilty on an Indictment for Perjury at Common 
Law, be pardoned by the King, he will be a good Witneſs, be- 
cauſe the King has Power to take off every Part of the Puniſh- 


ment; but if a Man be indicted of Perjury on the Statute, the 


King cannot Pardon, for the King is diveſted of that Prerogative 
by the expreſs Words of the Statute, | 
Note; The Party who would take Advantage of this Excep- 
tion to a Witneſs, muſt have a Copy of. the Record of Convic- 
tion ready to produce in Court. | 
Thirdly, Infidels cannot be Witneſſes, i. e. ſuch who profeſs 
no Religion that can bind their Conſciences to ſpeak Truth. But 
when any Perſon profeſſes a Religion that will be a Tie upon 
him, he ſhall be admitted as a Witneſs, and ſworn according to 
the Ceremonies of his own Religion; for it would be ridiculous 
to ſwear a Witneſs upon the Holy Evangeliſts, who did not be- 
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lieve thoſe Writings to be facred. Thus Jews are always ſworn 
upon the Old Teſtament ; Mahometans on the Koran ; thoſe of 
the Gentou Religion according to the Ceremonies of that Reli- 
ion, Oc. — 
R Fourthly ; Perſons excommunicated cannot be Witneſſes, be- 
cauſe being excluded out of the Church, they are ſuppoſed not to 
be under the Influence of any Religion. | - 

Fifthly ; the ſame Law, it is ſaid, holds place in Relation to 
Popiſh Recuſants. This Opinion is founded on the Statute of 
Fac. I. c. 5. which enacts, That every Popiſh Recuſant Convid 
ſhall ſtand, to all Intents and Purpoſes, diſabled, as a Perſon 
lawfully excommunicated : But Mr. Serjeant Hawkins, in his 
Pleas of the Crown, Vol. the 1ſt. Fol. 23, 24. has very ſenſibly 
faid, that this Conſtruction is over ſevere, as the Purport of the 
Statute is ſatisfied by the Diſability to bring any Action. 

But Perſons outlawed may certainly be Witneſſes, becauſe they 
are puniſhed in their Properties and not in the Loſs of their Repu- 
tation, and the Outlawry has no manner of Influence on their Cre- 
dibility. 

As A thoſe who are excluded from Teſtimony for want of Skill 
and Diſcernment, they are Ideots, Madmen and Children, 

In Regard to Children, there ſeems to be no preciſe Time fixed 
wherein they are excluded from giving Evidence ; but it will de- 
pend in a great Meaſure on the Senſe and Underſtanding of the 
Child, as it ſhall appear on Examination to the Court, However, 
it ſeems to be ſettled, that a Child under the Age of ten ſhall in 
no Caſe be admitted; but after that Age, if the Child appear to 
have any Notion of the Obligation of an Oath, after there has been 
a Foundation laid by other Witneſſes to induce a Suſpicion, the 
Child ſhall be admitted to prove the Fact. Doubtleſs the Court 
will more readily admit ſuch a Child in the Caſe of a perſonal 
Injury (ſuch as Rape) than on a Queſtion between other Parties ; 
and perhaps, in ſuch Caſe, would even admit the Infant to be 


examined without Oath ; for certainly there is much more Reaſon 
for the Court to hear the Relation of the Child, than' to receive it 


at ſecond-hand from thoſe that heard it ſay ſo. In Caſes of foul 
Facts done in ſecret, where the Child is the Party injured, the 
repelling their Evidence entirely is, in ſome Meaſure, denying 
them the Protection of the Law; yet the Levity and want of Ex- 
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perience in Children, is undoubtedly a Circumſtance which goes 
greatly to their Credit. \ 

I have in the Courſe of the foregoing Survey neceſſarily taken 
Notice of ſome of the more general Rules; but for better under- 
ſtanding the true Theory of Evidence it will be proper to take a 
View of them altogether. 

- The firſt general Rule is, That you muſt give the beſt Evidence 
that the Nature of the Thing is capable of : The true Meaning of 
this Rule is, that no ſuch Evidence ſhall be brought, that ex na- 
turd Rei ſuppoſes ſtill a greater Evidence behind in the Parties 
Poſſeſſion or Power; for ſuch Evidence is altogether inſufficient 
and proves nothing, as it carries a Preſumption with it contrary to 
the Intention for which it is produced: For if the other greater 
Evidence did not make againſt the Party why did he not produce 
it to the Court ? As if a Man offer a Copy of a Deed or Will, where 
he ought to produce the Original, this carries a Preſumption with 
it that there is ſomething more in the Deed or Will that makes. 
againſt the Party, or elſe he would have produced it; and there- 
fore the Proof of a Copy in this Caſe is not Evidence ; but if he 
prove the original Deed or Will in the Hands of the adverſe Party, 
or to be deſtroyed without his Default, a Copy will be admitted, 
becauſe then ſuch Copy is the beſt Evidence: The Preſumption 
of greater Evidence behind in the Party's Poſſeſſion being over- 
turn'd by poſitive Proof. 

The ſecond general Rule is, That no Perſon intereſted in the 

Queſtion can be a Witneſs: There is no Rule in more general 
Uſe, and none that is ſo little underſtood ; J have therefore endea- 
voured in the foregoing Part to explain it, and to ſet down the 
ſeveral Exceptions to it; and I can add nothing to what I have ſaid 
upon the Subject. 

The third general Rule is, That Hearſay is no Evidence. For 
no Evidence is to be admitted but what is upon Oath ; and if the 
firſt were without Oath, another Oath that there was ſuch 
8 , makes it no more than a bare ſpeaking, and ſo of no Va- 
lue in a Court of Juſtice. Beſides if the Witneſs be living, what 3d. 26 
he has been heard to ſay is not the beſt Evidence. But though 
Hearſay be not allowed as dire& Evidence, yet it may be admitted 
in Corroboration of a Witneſs's Teſtimony, to ſhew that he affir- 
med the ſame Thing before on other Occaſions, and that he is ſtill. 
conſtant to himſelf, | 80 
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So where the Iſſue is on the Legitimacy of the Plaintiff or De- 
fendant, it ſeems the Practice to admit Evidence of what the Pa- 
rents have been heard to ſay, either as to their being or not being 
married ; and with Reaſon, for the Preſumption ariſing from the 
Cohabitation is either ſtrengthned or deſtroyed by ſuch Declara- 
tions, which are not to be given in Evidence directly, but may be 
aſſigned by the Witneſs as a Reaſon for his Belief one Way or 
other. But in Pendrel and Pendrel, Hil. 5 G. 2. Lord Raymond 
would not ſuffer the Wife's Declarations, that ſhe ſhould not 
know her Huſband by Sight, &c. to be given in Evidence till 
after ſhe had been produced on the other Side. So Hearſay is 

ood Evidence to prove, who is my Grandfather, when he mar- 
ried, what Children he had, Cc. of which it is not reaſonable to 
preſume I have better Evidence. So to prove my Father, Mother, 
Couſin, or other Relation beyond the Sea dead, and the common 
Reputation and Belief of it in the Family gives Credit to ſuch Evi- 
dence ; and for a Stranger it would be good Evidence if a Perſon 
ſwore that a Brother or other near Relation had told him fo, 
which Relation is dead. In an Ejectment between the Duke of 
Athol and Lord Aſbburnbam, E. 14 G. 2. Mr. Sharpe, who was 
Attorney in the Cauſe, was admitted to prove what Mr. Worthing- 
ton told him he knew and had heard in Regard to the Pedigree of 
the Family, Mr. Worthington happening to die before the Trial. 
So in Queſtions of Preſcription it is allowable to give Hearſay 
Evidence in order to prove general Reputation ; and where the 
Iſſue was of a Right to a Way over the Plaintiff's Cloſe, the De- 
fendants were admitted to give Evidence of a Converſation between 
Perſons not intereſted, then dead, wherein the Right to the Way 
was agreed. In a Quyare Impedit the Plaintiff derived his Title 
from Lord R. in whom he laid a Preſentation of one Knight ; the 
Biſhop ſet up a Title in himſelf, and traverſed the Seiſin of Lord 
R. The Plaintiff gave in Evidence an Entry in the Regiſter of 
the Dioceſe of the Inſtitution of Knight, in which there was a 
Blank in the Place, where the Patron's Name is uſually inſerted, 
upon which he offered Parol Evidence of the general Reputation 
of the Country, that Knight was in by the Preſentation of Lord R. 
Upon a Bill ot Exceptions this came on a Writ of Error into K. B. 
where the better Opinion was that the Evidence was allowable ; 
the Regiſter which was the proper Evidence being ſilent. A Pre- 


| ſentation may be by Parol, and what commences by Parol, may 
be 
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be tranſmitted to Poſterity by Parol, and that creates a general 
Reputation, | 7 | | 

The fourth general Rule is, That in all Caſes where genetal 
Character or Behaviour is put in Iſſue, Evidence of particular 
Facts may be admitted; but not where it comes in collaterally. 
This has ſometimes occaſioned a Queſtion in Chancery, Whether 
it were in Iſſue or not. As where a Bill was brought by a kept Clerk v. Pe. 
Miſtreſs for an Annuity ; the Defendant in his Anſwer faid, © She iam, 27 July 
was a lewd Woman of infamous Character before Mr. P. became 
acquainted with her; and it was holden to be ſufficiently putting 
her Character in Iſſue, to enable the Defendant to prove particular 
Facts. But where upon a Bill brought by a Wife the Huſband Ld. Done. 
in his Anſwer ſaid, She had not behaved herſelf with Duty and Be. Lady 
Tenderneſs to him, as became a virtuous Woman, much leſs his Pom. Pac 
Wife;”” this was holden not to put Adultery in Iſſue, fo as to ena- 1734. 
ble the Huſband to prove particular Facts. In an Action for cri- Roberts v. 
minal Converſation, the Defendant may give in Evidence particu- — * 
lar Facts of the Wife's Adultery with others, or having a Baſtard at Hereford, 
before Marriage; becauſe by bringing the Action, the Huſband 745. 
puts her general Behaviour in Iſſue. And as the Defendant may 
examine to particular Facts, a fortiori he may call Witneſſes to 
her general Character. So in Caſes where the Defendant's C 1- 
rater is put in Iſſue by the Proſecution, the Proſecutor may e. 
mine to particular Facts, for it is impoſſible without it to pro- 
the Charge. Yet there is one Caſe of that Sort in which the Prc 
ſecutor is not allowed to examine to any particular Fact, withou, 
giving previous Notice of it to the Defendant ; and that is, where 
a Man is indicted for being a common Barretor ; and the Reaſon 
is, ſuch Indictments are commonly againſt Attornies, whoſe Pro- 
fefſion it is to follow Law-ſuits; and it is a difficult Matter to draw 
the Line between that and acting as a Barretor ; therefore it makes 
it neceſſary for him to know what particular Facts are to be given 
in Evidence, that he may be prepared to ſhew, that he was fairly 
employed in thoſe Caſes, and acted in his Profeſſion. But ig other 
criminal Caſes, the Proſecutor cannot enter. into the Defendant's 
Character, unleſs the Defendant enable him ſo to do, by calling 
Witneſſes in Support of it, and even then the Proſecutor Ennot 
examine to particular Facts, the general Character of the Defen- 
dant not being put in Iſſue, but coming in collaterally. For the 


ſame Reaſon if you would impeach the Credit of a Witneſs, you 
| can 
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So where the Iſſue is on the Legitimacy of the Plaintiff or De- 
fendant, it ſeems the Practice to admit Evidence of what the Pa- 
rents have been heard to ſay, either as to their being or not being 
married ; and with Reaſon, for the Preſumption arifing from the 
Cohabitation is either ſtrengthned or deſtroyed by ſuch Declara- 
tions, which are not to be given in Evidence directly, but may be 
aſſigned by the Witneſs as a Reaſon for his Belief one Way or 
other. But in Pendrel and Pendrel, Hil. 5 G. 2. Lord Raymond 
would not ſuffer the Wife's Declarations, that ſhe ſhould not 
know her Huſband by Sight, &c. to be given in Evidence till 


after ſhe had been produced on the other Side. So Hearſay is 


ood Evidence to prove, who is my Grandfather, when he mar- 
ried, what Children he had, &c. of which it is not reaſonable to 
preſume I have better Evidence. So to prove my Father, Mother, 
Couſin, or other Relation beyond the Sea dead, and the common 
Reputation and Belief of it in the Family gives Credit to ſuch Evi- 
dence ; and for a Stranger it would be good Evidence if a Perſon 
ſwore that a Brother or other near Relation had told him ſo, 
which Relation is dead. In an Ejectment between the Duke of 
Athol and Lord Aſbburnbam, E. 14 G. 2. Mr. Sharpe, who was 
Attorney in the Cauſe, was admitted to prove what Mr. Worthing- 
ton told him he knew and had heard in Regard to the Pedigree of 
the Family, Mr. Worthington happening to die before the Trial. 
So in Queſtions of Preſcription it is allowable to give Hearſay 
Evidence in order to prove general Reputation ; and where the 
Iſſue was of a Right to a Way over the Plaintiff's Cloſe, the De- 
fendants were admitted to give Evidence of a Converſation between 
Perſons not intereſted, then dead, wherein the Right to the Way 
was agreed, In a Quare Impedit the Plaintiff derived his Title 
from Lord R. in whom he laid a Preſentation of one Muigbt; the 
Biſhop ſet up a Title in himſelf, and traverſed the Seiſin of Lord 
R. The Plaintiff gave in Evidence an Entry in the Regiſter of 
the Dioceſe of the Inſtitution of Knzght, in which there was a 
Blank in the Place, where the Patron's Name is uſually inſerted, 
upon which he offered Parol Evidence of the general Reputation 
of the Country, that Knight was in by the Preſentation of Lord R. 
Upon a Bill ot Exceptions this came on a Writ of Error into K. B. 
where the better Opinion was that the Evidence was allowable ; 
the Regiſter which was the proper Evidence being ſilent. A Pre- 
ſentation may be by Parol, and what commences by Parol, may 
be 
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be tranſmitted to Poſterity by Parol, and that creates a general 

Reputation. | | 
The fourth general Rule is, That in all Cafes where genetal 

Character or Behaviour is put in Iſſue, Evidence of particular 

Facts may be admitted; but not where it comes in collaterally. 

This has ſometimes occaſioned a Queſtion in Chancery, Whether 

it were in Iſſue or not. As where a Bill was brought by a kept Clerk v. Pe. 

Miſtreſs for an Annuity ; the Defendant in his Anſwer ſaid, She iam, 27 July 

was a lewd Woman of infamous Character before Mr. P. became F 

acquainted with her; and it was holden to be ſufficiently putting 

her Character in Iſſue, to enable the Defendant to prove particular 

Facts. But where upon a Bill brought by a Wife the Huſband Lad. Done. 

in his Anſwer ſaid, * She had not behaved herſelf with Duty and Bur 

Tenderneſs to him, as became a virtuous Woman, much leſs his . 

Wife; this was holden not to put Adultery in Iſſue, fo as to ena- 1734. 

ble the Huſband to prove particular Facts. In an Action for cri- Roberts v. 

minal Converſation, the Defendant may give in Evidence particu- . * 

lar Facts of the Wife's Adultery with others, or having a Baſtard at Hereford, 

before Marriage; becauſe by bringing the Action, the Huſband 745. 

puts her general Behaviour in Iſſue. And as the Defendant may 

examine to particular Facts, a fortiori he may call Witneſſes to 

her general Character. So in Caſes where the Defendant's C' 2 

racter is put in Iſſue by the Proſecution, the Proſecutor may e. 

mine to particular Facts, for it is impoſſible without it to pro\ 2 

the Charge. Yet there is one Caſe of that Sort in which the Pro 

ſecutor is not allowed to examine to any particular Fact, withou, 

giving previous Notice of it to the Defendant ; and that is, where 

a Man is indicted for being a common Barretor ; and the Reaſon 

is, ſuch Indictments are commonly againſt Attornies, whoſe Pro- 

ſeſſion it is to follow Law-ſuits ; and it is a difficult Matter to draw 

the Line between that and acting as a Barretor ; therefore it makes 

it neceſſary for him to know what particular Facts are to be given 

in Evidence, that he may be prepared to ſhew, that he was fairly 

employed in thoſe Caſes, and acted in his Profeſſion. But i other 

criminal Caſes, the Proſecutor cannot enter into the Defendant's 

Character, unleſs the Defendant enable him ſo to do, by calling 

Witneſſes in Support of it, and even then the Proſecutor Gnnot 

examine to particular Facts, the general Character of the Defen- 

dant not being put in Iſſue, but coming in collaterally. For the 


ſame Reaſon if you would impeach the Credit of a Witneſs, you 
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can only examine to his general Character, and not to particular 
Facts: Every Man is ſuppoſed to be capable of ſupporting the 
one, but it is not likely he ſhould be prepared to anſwer the other 
without Notice; and unleſs his — 2 and Behaviour bo 
in Iſſue, he has no Notice. 

The Fifth general Rule is, Ambiguitas verborum latens verifi- 
catione ſuppletur, nam quod ex fatto oritur ambiguum verificati- 
one fats tollitur. Therefore where the Teſtatrix deviſed her 
Eſtate to her Couſin Jobn Cheere, there being both Father and 
Son of that Name, Parol Evidence was admitted to prove that 
the Son was the Perſon meant; for the Heir's Objection aroſe from 
Parol Evidence, and therefore Parol Evidence ought to be admit- 
ted to anſwer it. So if a Man having two Manors called Dale, 
levy a Fine of the Manor of Dale, Circumſtances may be given 
in Evidence to prove which Manor he intended; for this is not to 
contradict the Record, but to ſupport it. Lord Bacon, in his 
Reading upon this Maxim, diſtinguiſhes Ambiguity into Patens 
and Latens, and faith that Latens is that which ſeems certain and 
without Ambiguity, for any Thing that ap upon the Deed 
or Inſtrument; but there is ſome collateral Matter out of the 
Deed, that breeds the Ambiguity ; but Ambiguites Patens, i.e, That 
which appears to be ambiguous upon the Deed or Inſtrument, is 
never holpen by Averment ; for that were in Effect to make that 

ſs without Deed, which the Law appoints ſhall not paſs but by 
Deed ; therefore where the Deviſee's Name is totally omitted 
Parol Evidence cannot be admitted to ſhew who was meant ; and 
as Parol Evidence will not be admitted to explain an Ambiguity 
which is patent, much leſs will it be admitted to alter the apparent 
Meaning of the Will: Therefore when a Man gave Two thou- 
fand Pounds to his Brother Jobn, and, in Caſe of his Death, to 
his Wife, Lord Chief Juſtice Lee would not ſuffer Proof to be 
given, that the Teſtator meant his Brother ſhould have it only 
during Life, But where A. deviſed Four hundred Pounds to his 
Wife, and made her Executrix, without diſpoſing of the Surplus; 
Lord Chancellor Hardwicke admitted Parol Evidence to ſhew the 
Teſtator meant his Wife ſhould have it, for there was no Ambi- 
guity in the Will, nor was it to alter the apparent Intent of the 
Teſtator; for by Law ſhe was intitled to x Loon as Execu- 
triy, therefore the Evidence was admitted only to rebut the Equity. 
Bur, in Brown and Sekwin, in Dom. Proc. 1734, the Teſtator 

3 having 


ns ® 
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having expreſsly deviſed the Reſidue of his perſonal Eſtate to his 
Executors, one of whom owed him Money upon Bond, Parol 
Evidence was refuſed to be admitted to prove the Teſtator meant 
to extinguiſh the Bond Debt by making the Obligor Executor; for 
that would have been to have altered the apparent Intent, and not 
| ſimply to have rebutted an Equity. | 

The Sixth general Rule is, in every Iſſue the Affirmative is to be 

roved. A Negative cannot regularly be proved, and therefore it 

is ſufficient to deny what is affirmed until it be proved; but when 
the Affirmative is proved, the other Side may conteſt it with op- 
polite Proofs; for this is not properly the Proof of a Negative, but 
the Proof of ſome Propoſition totally inconſiſtent with what is 
affirmed ; as if the Defendant be charged with a Treſpaſs, he need 
only make a general Denial of the Fact; and, if the Fact be pro- 
ved, then he may prove a Propoſition inconſiſtent with the Charge, 
as that he was at another Place at the Time, or the like. 

But to this Rule, there is an Exception of ſuch Caſes where 
the Law preſumes the Affirmative contained in the Iſſue. There- 
fore in an Information againſt Lord Halifax for refuſing to deliver 
up the Rolls of the Auditor of the Exchequer ; the Court of Ex- 
chequer put the Plaintiff upon proving the Negative, vig. That 
he did not deliver them; for a Perſon ſhall be preſumed duly to 
execute his Office till the contrary appear. 

The Seventh general Rule is, That no Evidence need be given 
of what is agreed by the Pleadings: For the Jury are only ſworn 
to try the Matter in Iſſue between the Parties, ſo that nothing elſe 
is properly before them. In Replevin the Defendant avowed ta- Dy. 183. 
king the Cattle, Damage feaſant in Loco in quo, as Parcel of his ©: 53: 
Manor of K. the Plaintiff replied, that it was Parcel of the Manor 
of K. and made Title to it, and traverſed that the Manor of K. was 
the Frechold of the Defendant; He was not admitted to prove that 
K. was no Manor, for that is admitted by the Traverſe. 

The Jury cannot find any Thing againſt that which the Parties 
have affirmed and admitted of Record, though the Truth be 
contrary; but, in other Caſes, though the Parties be eſtopped to 
ſay the Truth, the Jury are not; as in Goddard's Caſe, where the 2 Co. 4. b. 
Bond was dated nine Months after the Execution, and after the 
Death of the Obligor. | 

In Treſpaſs for throwing down and carrying away Stalls, as to P. 4 Anne, 
all the Treſpaſs but the throwing them down, the Defendant 81 B. 
pleaded Not guilty ; and as to the throwing them down a ſpecial Nose; This 


Juſtification, and therein juſtified both the throwing down and Caſe was be- 
-— Ws carry- ſore the Stat. 
enabling De- 
ſendants to 
plead double. 


2 R. A. 682. 


Co. L. 283. 


1 Jones 240. 


Co. L. 282, 
Hob. 53. 


Hob. 55. 


2 Rol. 706. 
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carrying away; and on the Iſſue joined, the Judge at the Aſſizes 
would not tty, Whether the Defendants were guilty or not of 
cattying away the Stalls, becauſe they had confeſſed it by their 
Juſtification; and on Motion for a new Trial it was denied, be- 
cauſe the Jury could never find the Defendants Not guilty, con- 
2 to their own Confeſſion upon the Record, though in another 


e. 

The Eiphth general Rule is, That whenſoever a Man cannot 
have Advantage of the ſpecial Matter by pleading, he may give it 
in Evidence on the General Iſſue. For Example, A. cannot juſ- 
tify the killing another, therefore he may give the ſpecial Matter 
in Evidence on the General Iſſue, as that it was ſe defendendo, 
Sc. So in Trover for Goods, the Defendant may give in Evi- 
dence, that he took them for Toll on the General Iſſue of Not 
guilty, becauſe he could not plead it; but it would be otherwiſe 
in Treſpafs for taking the Goods, becauſe there he might have 

leaded it. 

f The Ninth general Rule is, That if the Subſtance of the Iſſue 
be proved, it is fufficient. In an Action of Waſte for cutting 
twehty Aſhes, Proof that he cut ten is ſufficient, for, in Effect, 
the Iſſue is Waſte or no Waſte. So in Debt a Bond con- 
ditioned to perform Covenants, and Breach aſſigned in cutting 
down twenty Trees. So in Account, if the Defendant plead an 
Account before A. and B. and Iflue thereon, Proof of an Ac- 
count before A. is ſufficient, But if the Iſſue were, Whether A. 
and B. were Churchwardens, Proof that one was and not the other 
would not be ſufficient ? 

If the Iſſue be, Whether Lord Delaware demiſed, Proof that 
A. B. who was not then, but now is, Lord Delaware, is not 
ſufficient, for whether he were at the Time of the Demiſe, Lord 
Delaware, is part of the Iſſue. So in Replevin, if the Defendant 
avow Damage feaſant, and the Plaintiff juſtify for Common, and 
aver that the Cattle were levant and couchant, and Iſſue thereon, 
Proof only for Part of the Cattle is not ſufficient, 

The Plaintiff declared, That he had J. S. and his Wife in 
Execution, and that the Defendant ſuffered them to eſcape. Spe- 
cial Verdict that the Haſband only was taken in Execution, (it 
being for a Debt due from the Wife before Coverture) and that 
he eſcaped. The Court held that the Subſtance of the Iſſue was 
tound, and gave Judgment for the Plaintiff. , 

n 


> 
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In Error to reverſe à Fine, for that the Plaintiff was beyend, March 25. 
Sc. If the Defendant plead that the Plaintiff returned into the 
Realm in Auguſt, and Iſſue thereupon, if it be proved that he 
returned at any Time within five Years it is ſufficient. In Debt 
againſt an Executor the Defendant pleads that the Teſtator was Hob. 53, 4. 
taken in Execution by a Ca. Sa. if it be proved that he was taken 
by an Alias Ca. Sa. it is enough, but Proof that he had been 
taken by a Capras pro fine, or by a Capias utlagatum, would not 
maintain the Plea, If Outlawry at the Suit of A. be pleaded, 
and the Record prove Qutlawry at the Suit of C. it is ſufficient, 

Debt upon Bond againſt the Defendant, as Brother and Heir Cr. Car. 151. 
to J. S. upon Iſſue Rien per deſcent, the Jury found that the Ob- 
ligor was ſeized in Fee, had Iſſue and died ſeized, and that the 
Iſſue died without Iſſue, whereupon the Land deſcended to the Dy. 368. 
Defendant, as Heir to the Son of his Brother, and the Court 
held that the Iſſue was found againſt the Plaintiff; for the De- 
fendant hath nothing as — oy Heir to his Brother, and if he 


would o him —— Heir, he t to have a 
cn ough ſpecial 


But it 4 A. ſettle an Eſtate upon himſelf for Lite, Remainder to Carb. 126. 
his firſt and other Sons, in Tail, Remainder to his own right 
Heirs, and enter into a Bond and die, leaving a Son who dies 
without Iſſue, whereupon the Uncle enters, he may be charged 
as Brother and Heir of A. for he muſt make himſelf Heir to him 
who was laſt actually ſeized. 

It is neceſſary towards the better comprehending of this Rule, 
to ſee in What Caſes modo et forma is of the Subſtance of the Iſſue ; 
for where it is, it muſt be proved. 

Where the Iſſue is . on the Point of the Action, there Co. L. 281. 
modo er forma is mete Form, and need not be proved; as where 
a Demandant in Caſu proviſo counts of an Alienation in Fee, 
and the Tenant ſays, Nen alianavit modo et forma, and the 
Jury find (or — is given of) an Alienation in Tail, it 
is ſufficient ; for the Point and Giſt of the Writ is, Whether 
Tenant in Dower aliened to the Diſheriſon of the Demandant. 

So in Replevin, where the Defendant avowed the Taking, as a Hob. 72. 
Commoner, Damage feaſant, the Plaintiff in Bar ſaid J. S. was 
ſeized of an Houſe and Land, whereto he had Common, and de- 
miſed unto him the thirtieth of March, To hold from the Feaſt 
of the Annunciation next before for a Year, the Defendant tra- 

Oo 2 verſed 
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verſed the Leaſe modo et forma; the Jury found that J. S. made 
a Leaſe to the Plaintiff on the twenty- fifth of March for one 
Year ; and though this be not the ſame Leaſe as pleaded, for this 
begins on the Day, and the other from the Day, yet the Plaintiff 
had judgment; for the Subſtance of the Iſſue is, Whether the 
Plaintiff have ſuch a Leaſe, as by force thereof he might Uſe the 
Common. Yet it muſt not depart altogether from the Form of 
the Iſſue, as if it had been found that he had a Right of Common 
by Leaſe from another. 

IL. brought an Action upon a promiſſory Note of thirty Pounds, 
to which the Defendant pleaded that the Plaintiff was indebted to 
him in a larger Sum, Aber ſixty Pounds, which far exceeded 
the Damage laid in the Declaration; the Plaintiff replied, that he 
was not indebted to the Defendant in the Sum of fixty Pounds 
modo et forma, and on Demurrer (for the Plaintiff might, for any 
Thing appearing to the contrary in his Replication, owe the De- 
fendant fifty-nine Pounds, nineteen Shillings, and eleven Pence 
Halfpenny; and therefore it was inſiſted, that he had tendered an 
immaterial Iſſue) the Court held that the Subſtance of the Repli- 
cation was, that the Plaintiff was not indebted to the Defendant 
in ſo much as would exceed his own Demand in the Declaration, 
and that was the Queſtion for the Court and Jury, Whether he 
were ſo indebted to the Defendant as to exceed his Demand, and 
not preciſely how much; and a Caſe was cited by Mr. Filmer, 
which was allowed to be Law, where in Debt upon Bond condi- 
tioned to pay one thouſand Pounds, the Defendant pleaded, that 
at the Time of the Bill the Plaintiff owed the Defendant fifteen 
hundred Pounds, to which the Plaintiff replied that he was not 


| indebted to him in fifteen hundred Pounds modo et forma, as 


alledged, and Iflue thereon, and Verdict for the Plaintiff, and 
upon Motion in arreſt of Judgment, one Queſtion was, Whether 
the Iflue were well joined, and the Court held it was. 

Covenant by a Leſſee againſt his Leſſor, and Breach aſſigned on 
the Covenant for quiet Enjoyment, for that the Leſſor ouſted him, 
—the Defendant pleaded, that he entered to diftrain for Rent, 


and traverſed that he ouſted him de premiffic; the Plaintiff de- 


murred, for that he did not traverſe, that he ouſted him de pra- 
miſfis, or of any Part thereof. Sed per curiam the Plea is good, 
and Proof of any Part, had the Plaintiff joined Iſſue, would have 


been ſufficient. 
| But 
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But when a collateral Point in pleading is traverſed, then mods Co. L 281. 


et forma is of the Subſtance of the Iſſue, and muſt be proved; 
as if a Feoffment be alledged by two, and this is traverſed modo 
et forma, and it is found the Feoffment of one, there modo et 
forma is material : So if a Feoffment be pleaded by Deed, and it 
is traverſed abſque hoc quod feoffavit modo et forma, the Jury can- 
not find a Feoffment without Deed. But though the Iflue be 
upon a collateral Point, yet, if by finding Part of it, it ſhall 
appear to the Court that no ſuch Action lies for the Plaintiff, no 

more than if the whole had been found, there modo ef forma are 
but Words of Form ; as in Treſpaſs, Qyare vi ef arms, if the 
| Defendant plead, that the Plaintiff holds of him by Fealty and 
Rent, and for Rent behind he came to diſtrain, and the Plaintiff 
deny that he holds of him modo et forma, and ti Jury find (or 
Evidence prove) that he holds of him by Fealty only, the Writ 
ſhall abate, for by the Statute of Marib. c. 3. no Tenant can 
maintain Treſpaſs againſt his Lord, ſo the Matter of the Iſſue is, 
whether he-hold of him or not ; but it would have been other- 
wiſe in Replevin, for there the Avowant being to have a Return 


muſt make a good Title in omnibus. 
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PART VII. 


Containing ONE BOOK. 


Of General Matters relative to Trials. 


INTRODUCTION. 


He in the ſeverdl foregoing Parts of this Work taken 
Notice of the various Actions which may be brought, the 
ſeveral Iſſues that may be joined thereon, and the Evidence which 
is proper to be admitted on ſuch Iſſues, as alſo of the Nature of 
Evidence in general, and of ſuch Rules relating thereto as are uni- 
verſal and equally applicable to all Caſes, I ſhall conclude by treat- 


ing of ſome other general Matters relative to Trials at Nifi Prius 
under the following Heads. | | 


S 


1. Of Jurics. 

2. Of Pleas puis darreign Continuance. 

3. Of Abatement by the Death of Parties. 

4. Of Demurrer to Evidence. 

5. Of Bills of Exception. 

6. Of Defects amendable aſter Verdict, or aided by it. 
7. Of new Trials. 

8. Of Coſts. 
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CHAPTER I. 
Of Juries. 


T Common Law the Iſſue was tried in the Court where the 
Suit was depending ; but this being attended with great In- 
convenience and Expence, the Statute of Weſiminfler 2. c. 30. 
ordained that all Pleas in either Bench, which require only an caſy 
ee TINT before the Judges 
This was the Origin of Trials at N/ Prius, the 42 E. 3. c. 11. 
afterwards regulated the Proceſs of the Venire, &c. and put them 
upon the Foot they now are. 

N. B. The Statute of Weſtmin/ier 2. extending only to the 
Courts of K. B. and C. B. ever an Iſſue is joined in the Ex- 
chequer, and to be tried in the Country, there is a particular 
Commiſſion authorizing the Judges of Aſſize to try it. 

Before the Statute of 3 G. 2. the Sheriff uſed to return a ſeparate 
Jury in every Cauſe ; but that Act ordains that he ſhall return on- 
ly one Panel for the Trial of all Cauſes, ſuch Panel not to conſiſt 
of leſs than 48, nor more than 7a, (without the particular Order 
of the Judges who go the Circuit) and their Names are to be put 
into a Box, and drawn in the Manner we daily ſee. 

However, as there is a Clauſe in that AR, — . the 
Court upon Motion to grant ſpecial Juries, it will be proper to 
take ſome Notice of what is particularly relative to them, before I 
enter into ſuch Matters as are equally relative to Juries in general. 

From the penning of the Act it appears to extend only to the 
Trial of any Ine joined, therefore the Court will not grant a ſpe- 
cial Jury upon a Writ of Enquiry. 

The Method of ſtrikin ſpecial Juries is, for the Sheriff to at- 
tend the Secondary or Maſter with his Book of Freeholders at the 
Time appointed by the Maſter for that Purpoſe, who is to give 
Notice to the Attornies on both Sides to be preſent, the Maſter 
then takes 48, out of which each Party ſtrikes 12, and the re- 
maining 24 are returned. If only the Attorney on one Side at- 
_ tends, the Maſter is to ſtrike out the 12 for him who is abſent, 


In 


Symonds v. 
Parminter, 
M. 21 G. 2; 
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In order to prevent improper Applications for ſpecial Juries, 
the 3 G. 2. enacted, that arty applying for ſuch ſpecial Jury 
to be ſtruck ſhould pay the Fees for ſtriking, and not be allowed 
the ſame upon Taxation of Coſts. - However, that being the 
ſmalleſt Part of the Expence was found inſufficient, therefore the 
23 G. 2. enacts, that he ſhall pay all the Expences of the ſpecial 
Jury, and ſhall not be allowed it in Coſts, unleſs the Judge certify 
in open Court on the back of the Record, that it was a Cauſe pro- 
per to be tried by a ſpecial Jury. And in order to leſſen the Ex- 
pence of ſpecial Juries, the ſame Act directs that no ſpecial Jury- 
man ſhall have more than One Guinea for his Attendance. 

The Party at whoſe Requeſt the ſpecial Jury was ſtruck may, 
notwithſtanding that, challenge the Array. So he may challenge 
the Polls. And if from ſuch Challenges, or from Non-attendance 
there are not ſufficient to make a Jury, either Party may pray a 
Tales. The uſual Method naw a-Days is to draw ſuch Tales out 


of the Box; though where it is deſired by the Gentlemen of the 


1 Lev. 223. 
6 Mod. 246. 


Panel who appear, and conſented to by the Parties, the Sheriff 
may return ſuch other Gentlemen as can be procured to attend, to 
whom the Parties have no Objection, though by the 7 8 V 3. 
c. 23. J. 3. the Sheriff is directed to return ſuch as are returned up- 
on ſome other Panel. And Note; that in Indictments and Infor- 
mations neither the Proſecutor nor the Defendant can pray a Tales 
without a Warrant from the Attorney General. | 

To come now to ſuch Matters as are relative to Juries in gene- 
ral. 

And firſt, as to their having a View, the 4 & 5 of Ann enacts, 
That where it ſhall appear to the Court to be proper the Jury ſhould 
have a View, the Court may order ſpecial Writs of Diſtringas or 


\ Habeas Corpora to iſſue, by which the Sheriff ſhall be commanded 


to have 6 out of the firſt 12 of the Jurors named in ſuch Writs, 

or ſome greater Number of them, at the Place in Queſtion ſome 

convenient Time before the Trial, who ſhall there have the Mat- 

es in Queſtion ſhewed to them by Perſons appointed by the 
ourt, 

And by the 3 G. 2. where a View ſhall be allowed, 6 of the 
Jurors who ſhall be named in ſuch Panel, or more who ſhall be 
mutually aſſented to by the Parties, or in Caſe of their Diſagree- 
ment, by the proper Officer of the Court, ſhall have the View, 


and ſhall be firſt ſworn to try the Cauſe before any drawing out of 


the Box, purſuant to that Act. 
Having 
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- Having now che — — . to 
ede Bear rn | 
Challenges may be cither to the Array, or. wie Polls. Ac 
_ ' Chaltenges to the — — 
—— — rae v9, SK 1 | 
- If the Sheriff be liable'to the Diſtreſs of either or in hig 
, Service,” or related, or contributary to the Expences 0 the Cane, 
the Array may be well challenged.' 15 
Before the . Hundredor uſed 9 be « Yes. 
quent Cauſe of Challenge. But by that Act and the 23 G. a. the 
Fenire i is always to be corp. comitatils, 01 
80 before the 23 G. 2. it was a good Cauſe of Challenge, that 
chrs was no. Knight returned in Cauſe ein 


liament was 
Ik either Ce nn noon 
the Array on Account of Relationſbip or Intereſt in the Sh 


the right Way in order to fave” Time is for him to 
Matter to the Court, and pray a Yerireto the Coroners, and iFall 
of them be intereſted, then to two Elizors to be'appointed dy ihe 
Court. If upon Cauſe the other Party admit the Fact, run 
the Proceſs ſhall de directed accordingly. If the other Party deny ®; Dy. 367. 
the Fact, the Proceſs ſhall be directed to the Sheriff, and the other ; Co. 36. b. 
Party ſhall not afterward be admitted to challenge the Array'on 
that Account. mA 
If the SoggeNtion be that the Shri rela to the other Party 
or intereſted on the other Side; if that be denied the Court Pur: 
order it to be tried, and then direct the Proceſs according to the 
Event of ſuch Trial,” © 
Ik the Challenge to the As de determingd againſt the Party, 
he may afterward have his Challenge to the Polls, but neither 
Party Hill takes a Challenge to the Polls which he might have had 5 
to the Array. It is to do ſeen therefore what is a good Cauſe of 
Challenge to the Polls. 
If the Juty upon a View hear Evidence, it is a good Cauſe of Palm. 363. 
Challenge, and ſuch a Mifdemeanor' for which they may de pu- a. N 
niſhed by the Court,  - © 
By 4 @ 5W.& M. All Jarors, Aber dn Strnngery upon 
Trials per medictatem linguæ, muſt have 104. a Year of Frechold 
or Copy hold Lands, or ancient Demeſne, or in Rents in Fee or 
for Life, and by 36. 2. 201, a Year Leaſehold, over and above 
wy P p the 
* 


n HiitrodufHontd the La 


the reſetved Rent, is a Qualification, the Lake being for the abſo- 
lute Term of 500 Vears or — or ſor any ms Term derer. 
minable upon Lives. 9605 Aud 

The Jurors ought to — majores 4 — ifa 

uryman be related to either Party, or intereſted in the Cauſe, or 

e declared bis —— or have been Arbitrator in the Cauſe, 

it is a good Cauſe of Challenge; but I do not enter at into 

theſe Matters, becauſe ſince the 3 G. 2; by which one Panel is 

returned for the: whole County, and not ſeſs than 48 in ſuch Panel, 
—_— Challenge to the Holte hot minuten entred-into as 

ormer 

Hob. 235. It is a Rule, that there, can — Challepge to the Array: be- | 
fore a full Jury appears, fot if there be not a full Jury the Cauſe 
will remain pro defectu juratorum; therefore if a full Jury do not 
appear, the Party who intends to challenge the Array may pray a 
Tales, and afterward challenge the Jury; but the ere muſt 

be made before any of the jury are ſworn. 
80 if you would aber, the Polls, you muſt doi it before the 
| Juryman.j is ſworn, // 
In what Manner the Truth of the Challenge, when it is denied, 

3 is to be tried by Triers appointed for that Purpoſe, may be ſeen at 
large in Co. L. therefore need not be repeated. But if a Challenge 
be taken, and the other Side demur, and upon Debate the Judge 
over- rule it, it is to be entred on the original Record, and then 
Advantage may be taken of it above. But if the Judge over- rule 
the Challenge whout a Demurrer, it is ne for a it of _—_— 

tions. 

Having now ſeen in general how a jury i is to be got together 
it is neceſſary to enquire what ought to be their Behaviour after 
they are ſworn, 

An Officer of the Court ought always to be placed at the Door 
of the Box where they ſit, to prevent any one from having Com- 
munication with — And when they de from Bar, 

| ey are to be attended by a Bailiff — for that Purpoſe. 
2 R. A. 686. The Jury after going out of Court ſhall have no Evidence with 
them, but what was ſhewn to the Court as Evidence, nor that 
nba we without the Direction of the Court. The Court may permit them 
Co. L. 411. to take with them Letters Patent and Deeds under Seal ; and the 
Exemplification of Witneſſes in Chancery if dead, but not a Wri- 
ting without Seal unleſs by * of N But though the 


Jury 
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Jury take with them Patents, Deeds, G. without Leave of the 

Court; or Writings without Seal Books, &c. without Conſent of 
Court or Party, it ſhall not avoid the Verdict, though they be ta- cr. E. 616; 
ken by a te” of the Party. for whom the Verdict was given, 2 R. A. 714. 
So though one of the Jury ſhew a Writing, which was not given E. 4. 
in Euidence to his Companions. But if they examine Witneſſes 
by themſelves, though the ſame Evidence which was given in 
Court, it will avoid the Verdict; but they may come back into 2 R. A. 676. 
Court to hear the Evidence of a Thing whereof they are in Doubt. | 
80 if the Party for whom the Verdict is given, or any for him, Co. L. 227. 
deliver a Letter or other Writing not given in Evidence, it will 
avoid the Verdict. And Note; ſuch Cauſe muſt be returned upon Ce. E. 616. 
the Poſtea, or made Parcel of the Record, otherwiſe it will not 

ſtay Judgment, or be Error. 

It is fineable for the Jury to eat at their own after they cr. E. 227. 
are departed from the Bar: But it will not avoid the Verdict, as it 
will if they eat at the Charge of him for whom the Verdict was 
given, before they are agreed on their Verdict. (But note this Cr. J 21. 
ought to be certiſied by the Judge on the Poftea.) But they may 
cat at his Charge after a privy Verdict. F 


— 


CHAPTER It 
Of Pleas puis darraign Continuance. 


AS Matter may happen during the Continuance of a Suit, 
which may give the Defendant a Plea in his Defence which 
he had not to make at the Commencement of the Action, it is to 
be ſeen what Pleas puis darraign Continuance are good, and what 
ſhall be done upon them ; I will confine myſelf however to ſuch 
as may be tendered at Ni Prius, and they may be either in Abate- 
ment or in Bar, | | 
If after Iſſue joined in Ejeament the Plaintiff enter into Part of Yelv. 180. 
the Premiſſes, the Defendant may plead it in Abatement. 
If after the laſt Continuance the Plaintiff give the Defendant a 
Releaſe, he may plead it in Bar. 


Pp2 If 
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If the Plaintiff be outlawed in a civil Suit, or excommunicated” 
ſince the laſt Continuance, it ma y be pleaded'4 in Bar: So if Feme 
Plaintiff have taken Baron. 80 in Debt by one as Adminiſtrator, 


the Defendant may plead that the Plaintiff's Letters of Adminiftra- 


Cr. E. 49. 


Yelv. 181. 
Freeman 252, 


Ibid, 


Yelv. 141. 


Pearſon v. 
Parkins, Hil. 
3 G. 1. 


Thel. Dig. 
204. , 


Br. Continu- 
ance 57. 


tion are revoked put 'darraign Continuance. | 
It ſeems dangerous to plead any Matter pus deiralew Coritinu- 
ance, unleſs you be well adviſed,- becauſe if that Matter be deter- 


mined againſt yon, it is 1 Confeflion-of the Matter in Iſſoe, and bo 


Nif Prius ſhalt be granted; Nad the Plea put in — 
ded after the Aſſiges are over: But it may during the Alſires be 
amended before the Jadge of NH Priun. 

le is in the Breaſt of the Judge Whether he vin abespt ef web 
Plea or not, i. e. Whether he will or will not proceed in the Trials 
therefore the Party ought to make it a to the Judge that it ic a 
true Plea ; yet the Plaiatiff is not to reply to this Plea at the Aſſizes, 
for the Judge has no Power to accept of ſuch Replication, nor to 
try it, but u een, the Plea as Parcel of the Recurd'of Nip 
Prius. 

It is not good Pleading to ſay, Nod 70f ulti mam een 
ſuch a Thing happened; but he muſt alledge preciſely the 
Day, Time and Place, for the Venue muſt be laid in this as in 
other Pleas. 1 

Note; A Plea purs darraign Continuance may be pleaded after 
the Jury are gone from the Bar, but not after they have given their 
Verdict. 

Note; Likewiſe there are ſome Pleas which may be pleaded at 
Nih Prius that cannot properly be termed Pleas puis darraign Con- 
tinuance, becauſe the Matter pleaded need not be expreſsly men- 
tioned to have happened after the laſt Continuance. 

As in Treſpaſs. after Iſſue joined the Defendant may plead that 
the Plaintiff was outlawed of Felony without ſaying after the laſt 
Continuance. So he may in like Manner plead that the Plaintiff 
was Covert the Day of the Writ purchaſed, though he cannot 
plead that the Plaintiff took Baron pending the Writ without = 
ing it after the laſt Continuance,—The Diverſity ſeems to be be- 


tween ſuch Things as diſprove the Writ in Fact and ſuch as diſprove 
it in Law, 


CH A P- 


| CHAPTER III. 
Of Abatement by the Death of Parties. 


5 was a curious Learning as it ſtood at Common Law 
in ſuch Caſes where there were more Plaintiſſa and Deſen - 
dants than one; ſor the Rule laid down by Lord Chief Baron 
Gilbert in his Hiſtory of C B. 196. though founded. in 

does not ſeem to be warranted intirely by the Caſes; the Rule laid 
down by him is, that where · ever the Death oſ any Party happens 
pending the Writ, and yet the Plea is in the ame Condition as if 
ſuch Party were living, there ſuch Death makes no Alteration. 
However, now by 8 C9 W. 3. c. 11. if there be two or more 
Plaintiffs or Defendants, and one or more of them ſhould die, if 
the Cauſe of Action ſurvive, the Action ſhall not be thereby abated 
—— K ˙² V W RIES 


C. | | 
By the ſame AR, if any Plaintiff happen to die after an interlo- | 
cutory the Action ſhall not abate, if it might originally | 
be maintained by the Executors of ſuch Plaintiff, and if the Defen. | 
dant die after ſuch interlocutory Judgment, the Action ſhall not 
abate, if it might originally be maintained againſt the Executors 
of ſuch Defendant ; and the Plaintiff or his Executors may have a 
Sci. Fa, againſt the Defendant or his Executors, to ſhew Cauſe 
why Damages ſhould not be aſſeſſed, &c. 
By the 18 Car. 2. c. 8. it is enacted, That in 3 

ſonal, real or mixed, the Death of either Party between the Ver- 
dict and Judgment ſhall not be alledged for Error, fo as ſuch 
Judgment be entred within two Terms after ſuch Verdict. 

The Death of either Party before the Aſſizes is not remedied 
by this Statute, but if the Party die after the Aſſizes begin, h Salk. 6, 
the Trial be after his Death, that is within the Remedy of t 
Statute, for the Aſſigzes is but one Day in Law. Yet the Court 
ſaid it was in their Diſcretion Whether they would arreſt the 8 
Judgment; but in Lord Raymond 1415 it was holden not aſſign- | 
able for Error, it appearing by the Record that the Defendant 


appeared per attornatum ſuum, 


CHAP. 
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Co. L. 27. 
5 Co. 104. 


1 Lev. 87. 


Aleyn 18. 


Terry v. 
Weſtmore at 
Maidſtone 
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Pemberton 
Ch. J. 
. 


1 Lev. 87. 
8 


Cr. Car. 143. 
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034 BY. 3 ooh 6 tr 
of Demurrer to Evidence. 


F the Plaintiff or Defendant give in Evidence Matter of Re- 
cord, or Writings, or Parol Evidence on which a Doubt in 
Law ariſes, the other Side may demur to the Evidence; otherwiſe 
if there be a Doubt Whether the Fact be well proved, for the 
Jury may find it on their own Knowledge. He that demurs to 
Evidence admits it to be true, and if the Matter of Fact be uncer- 
tainly alledged, or it be doubtful whether it be true or not, be- 
cauſe offered to be proved · only by Preſumptions and Probabilities, 
and the other Party will demur thereupon, ſo that the Truth of 
the Fact as well as the Validity of Evidence be referred to the 
Court, he that alledges this Matter cannot join in Demurrer, but 
ought to pray Judgment of the Court that his Adverſary may not 
be admitted to his Demurrer, unleſs he will confeſs the Matter of 
Fact to be true; and if he do not ſo do, but join in Demurrer, ge 
has likewiſe miſbehaved, and the Court cannot proceed to Judg- 
ment, but a Venire de Novo ſhall go. Where there is a Demurrer 
to Evidence, the judge orders the Aſſociate to take a Note of the 
Teſtimony, and that is ſigned by the Counſel of both Sides, and 
the Demurrer is affixed to the Peſea. If one demur properly, 
the other ought to join, except it be in an Information at the Suit 
of the King; @ fortiori the King himſelf need not, as in a Qyare- 
Impedit, but the Judge muſt dire& the Jury to find the Matter 
ſpecially. In Aſumpfit to der a Conſideration, an Arreſt was 
to be proved by the Plaintiff, and for that he did not produce the 
Writ, the Defendant demurred; and it was agreed by the Court 
that the Writ ought to have been produced, but by the Demurrer 
it is confeſſed; the Arreſt being Matter of Fact, though to be 
2 by Matter of Record; and the Jury might of their own 
nowledge know there was a Writ ; and by the Demurrer all 
Matters of Fa@ are confeſſed that the Jury could know of their 
own Conuſance. 

On a Demurrer to Evidence the moſt uſual Courſe is to diſ- 
charge the Jury without more Enquiry, (though they may find 
Damages conditionally) and for a Writ of Enquiry to be _— 

ter, 
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after. But if the Matter be clear, the Court need not admit a 2 Fe 119. 
Demurrer, If the Judge admit that for Evidence which is not, . 
the Party cannot demur for that Cauſe, but muſt tender a Bill of 


th. 


a * 11 


HAN TIN V 
r ee e a Exceptions. 


o 


BY Weftminfler 2. (13 E. 1.) it is enacted, That if one im- 
' pleaded before any of the Juſtices, alledge an Exception, 
praying that the Juſtices will allow it, and if they will not, if he 
write the Exception and require the Juſtices to put their Seals to 
it, the Juſtices ſhall ſo do, and if one will not another ſhall. ' And 
if the King on Complaint made of the Juſtices, cauſe the Record 
to come 8 him, and the E ion be not in the Roll, on 
ſhewing it written with the Seal of the Juſtice, he ſhall be com- 
manded at a Day to confeſs or deny his Seal, and if he cannot de- 
_—_ Seal they ſhall proceed to judge and allow, or diſallow the 

ception. | | 

The Bill of ions muſt be tendered at the Trial. The Salk. 288, 
Nature and Reaſon of the Thing requires the Exception ſhould be 
reduced into Writing when taken and diſallowed, like a ſpecial 
Verdict or a Demurrer to Evidence, not that they need to be 
drawn up in Form, but the Subſtance muſt be reduced to Wri- 
ting while the Thing is —— If a Judge allow the Mat- Sir T. Ram. 
ter to be Evidence, but not concluſive, and fo refer it to the Jury, 49: 
no Bill of Exception will lie; as if a Man produce the Probate of 
a Will to prove the Deviſe of a Term for Years, and the Judge 
leave it to he Jury, but he may have an Attaint againſt the Jury 
if they find againſt the Will. 6: Fai? 

A Bill of Exception ought to be upon ſome Point of Law, Bridgman and 
either in admitting or denying of Evidence, or a Challenge, or 3 
ſome Matter of Law ariſing upon Fact not denied, in which eitber 
Party is over- ruled by the Court: If ſuch Bill be tendered and the 
Exceptions in it are truly ſtated, then the Judges ought to ſet their 
Seal in Teſtimony that ſuch Exceptions were taken at the 4 + 

j | b 


* 
ch 
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but if the Bill contain Matters falſe or untruly ſtated, ot Matters 
wherein they were not over-ruled, they are not dbliged to affix the 
Seal. A Bill of Exceptions is not to draw the whole Matter into 
Examination again, it is only for a ſingle Point, and the Truth of 
it can never be doubted after the Bill is ſealed, for the adverſe Par- 
ty is concluded from averring the contrary, or ſupplying an Omiſ- 
ſion in it, 

2 Inf. 426. If the Judges refuſe to fign the Bill, the Party grieved by the 

: Denial may have a Writ upon the Statute, commanding the ſame 

Bridgman «nd to be done juxta formam Statuti ; it recites the Form of an Ex 

; tion taken and over-ruled, and it follows vobis pracipimus quod fi 
ita eſt, ay e and if it be returned quod non 
ita eft, an Action will lie for a falſe Return, and thereupon. the 
Surmiſe will be tried, and if found to be ſo, Damages will be given, 
2 upon ſuch a Recovery a peremptory Writ commanding the 

e. 

L. 66. In Sir H. Vane's Caſe (who was indicted for High Treaſon) 
the Court refuſed to ſign a Bill of Exceptions, becauſe they ſaid 
criminal Caſes were not within the Statute, but only Actions be- 
tween Party and Party. But in 1 Leon. 5. it was allowed in an 
Indictment for a Treſpaſs, and in 1 Vent. 366. in an Information 

in Nature ofa Qyo Warranto. 

Rex v, foka- A Bill of Exceptions is only to be made Uſe of upon a Writ of 

Hill, E. 9 G, Error, and therefore where a Writ of Error will not lie, there can 

2, be no Bill of Exceptions, 928 

10 H. 8. 24. Though ex rigore juris the Party ſhall not have Advantage of 

2 Lev, 236. his Bill of Exceptions, but on a Writ of Error; yet where the 

Action has been brought in the Court of K. B. that Court to pre- 
vent Delay and Expence has fometimes examined the Matter be- 
fore Judgment. 1 n e 


. 


1 


CHAPTER VL 
Of Defects amendable after Verdict or aided by it. 


Wildare and T HE Rule is to allow Amendments wherever the Judge has 
r Tre: an Authority to try the Cauſe. As if the NH Prius Roll 
| 


G. 2. 
Carth, 01 differ 
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differ from the Plea Roll in a Matter which does not alter the Iſſue, 
for it is only a Tranſcript of it to carry the Iſſue of it into the 
Country. But in Ejectment, if the Venire be de placito tranſgreſ- Ce. E. 259. 
fonts omitting et ejefions firme, it is ill, becauſe not in the ſame 
Action; but if the Diſtringas or Hab. Corp. is right, the Venire 
will be null, and the Want of it is aided. So in Sci. Fa. againſt cr. Car. 338. 
an Executor to have Execution of a Judgment for Damages in 
Trover, it was moved in Arreſt of Judgment, that the Venire was 
in placito debiti, and a new Venire was awarded. The Verdict 
itſelf may be amended by the Memory of the Judge who tried the 
Cauſe. And on the Authority of that Caſe in Cro. Car, the Poſlea Newcomb v. 
was amended by the Judge's Notes; where the Aſſociate had 22 
miſtaken and entred 1d. Damage in Covenant, taking it for Debt 
Inſtead of entring Damages 2741. So a ſpecial Verdict may be Salk. 47. 
amended by the Minutes taken by the Clerk of Aſſize, but no- 
thing can be added to the Minutes though ever ſo ſtrongly proved, 
for that would be to ſubject the Jury to an Attaint for what was 
not found by them. 

If an Iſſue be tendered by the Plaintiff, and the Defendant join Cr. J. 67. 
the fimiliter by the Plaintiff's Name or vice verſa, this ſhall be 
2 there being a Negative and an Affirmative between the 

arties. | 

It is an eſtabliſhed Doctrine that a Verdict will aid a Title de- Rex v. Epiſe. 
fectively ſet out, but not a defective Title. As in Treſpaſs for ta- A * 
king Dung without ſaying fimum ſuum or ipſius querentis, for that is 2 Str. 1023. 
a plain Defect of Title; but it will cure all the Omiſſions of the 
Parties in their Allegations, which muſt be preſumed to have been 
given in Evidence to the Jury: As in a Quare Impedit if a Preſen- 
tation be not alledged, yet if the Iſſue were ſuch as to make it neceſ- 
ſary for the Plaintiff to prove one, the Want of the Allegation will 
be cured by the Verdict. 

So Surpluſage does not vitiate after a Verdict, but if it be repug- Cr. J. 94. 
nant to what is before alledged, it is void. As in Trover if the 
Plaintiff declare that on the 4th of March he was poſſeſſed of 
Goods, and that after, viz. 1ſt of March they came to the De- 
fendant's Hands, 

If the Gift of the Defendant's Bar be bad, it will not be cured 
by a Verdict found for him, but the Plaintiff ſhall have Judgment 
if the Verdict paſs for him, either for the Badneſs or the Falſeneſs Cr. ]. 377. 
of the Bar; as if in Debt on a ſingle Bill the Defendant plead 


Qq Payment 
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Payment without any Acquittal, and it is found for him, yet he 
ſhall not have Judgment, becauſe the Giſt of the Plea is bad, 
fince the Obligation is in Force till diſſolved, eo ligamine quo liga- 
tum eft ; but if it had been found for the Plaintiff, he ſhould have 
had Judgment. 3 Props | | 

ote ; in Fact ſuch Plea would at this Day be good by 4 Ann, 
c. 16, /. 12. but the Caſe equally ſerves for Illuſtration. 

A Verdict cannot help an immaterial Iſſue, but will an impro- 
per or an informal one ; as if not guilty be pleaded in Debt, though 
this be an improper Iſſue, yet, if found for the Plaintiff, he ſhall 
have Judgment. So in Aſſault and Battery the Defendant juſti- 
fied quod moderate caſtiguvit, the Plaintiff replied quod non moderate 
caſtigavit, and after a Verdict for him had Judgment, though the 
Traverſe was informal, for it ought to have been de injuria ſua 


propria. So in Replevin, where the Defendant avowed for Rent, 


for that A. being ſeiſed in Fee married B. and had Iflue D. and 
that B. and D. after the Death of A. granted the Rent, the Plain- 
tiff traverſed the Seiſin of A. the Defendant had a Verdict, and it 
was holden good, though the Iſſue was not ſo apt as it might have 
been, for the Seifin of the Grantor was what ought properly to 
have been traverſed, 

But for the better underſtanding what Defects are amendable 
after Verdict, or are aided by it, it will Fe neceſſary to take a cur- 
ſory View of the ſeveral Statutes of Amendment and Jeofail, and 
to note ſome of the Determinations thereupon. 

By 14 E. 3. c. 6. No Proceſs ſhall be annulled or diſcontinued . 
by the Miſpriſion of the Clerk in writing one Syllable or Letter too 
much or too little, but it ſhall be amended. | 

The Judges conſtrued this Statute fo favourably as to extend it 
to a Word; but not being agreed Whether they could make theſe 
Amendments as well after Judgment as before, occaſioned the 
making the 9 H. 5. c. 4. and 4 H. 6. c. 3. by which ſuch Power 
is given to them as long as the Record or Proceſs is before them. 

By 8 H. 6. c. 12. No Judgment or Record ſhall be reverſed or 
annulled for Error in any Record, Proceſs or Warrant of Attorney, 
original Writ or judicial Panel, or Return, by Razure, interlining, 
or by Addition, Subſtraction or Diminution of Words, Letters, 
Titles, &c. but the Judges in Affirmance of Judgment may 
amend all that which to them ſeems to be the Miſpriſion of the 
Clerk. 

By 
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By 8 H. 6. c. 15. The Judges in any Records or Proceſs before 
them by Error or otherwiſe, or in Returns of Sheriffs, Coroners, 
&c. may amend the Miſpriſion of the Clerks of the Court, or of 
the Sheriffs, Coroners, their Clerks, or other Officers whatſoever, 
in writing a Syllable or Letter too much or too little. 


32 H. 8. c. 30. enacts, That if (1) any Iflue be tried (2) by 


Oath of 12 Men, for the (3) Party, Plaintiff or Demandant, or 
for the Party Tenant or Defendant, in any Courts of Record, 

adgment ſhall be given, any (4) miſpleading, Lack of Colour, 
inſufficient Pleading, or Jeofail, any Miſcontinuance or (5) Diſ- 
continuance, or (6) miſconceiving of Proceſs, misjoining of the 
Iſſue, Lack of Warrant of Attorney of the Party againſt whom the 
Iſſue ſhall be tried, or other Negligence of the Parties, their 
Counſellors or Attornies notwithſtanding,. and the Judgment ſhall 
ſtand according to the ſaid (7) Verdict without Reverſal. 
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1. If in Replevin the Plaintiff is nonſuited after Evidence, and Cr. J. 359. 


the Jury aſſeſs Damages for the Avowant, this is no Trial within 
the Act, for it is only in Nature of an Enqueſt of Office. 
a. An Iſſue upon Nul tte! Record is not within the Act. 


Vide 4K 5 
cap. 16. 


1e. 


3. So an Iſſue between the Demandant and Vouchee is not with- 11 Co. 6. 


| in the Act. 


4. If as to Part the Defendant join Iſſue, but ſay nothing to the a. 


reſt, and this Iſſue be found for the Plaintiff, he ſhall have Judg- 


ment; but if pleaded to the whole, it is a bad Plea and not helped Hardr. 331. 


by the Statute, 


5. This Statate extends to Diſcontinuances on the Part of the 1 R. R. 161. 
Plaintiff as well as thoſe on the Part of the Defendant ; and to cr, J. 528. 


thoſe after as well as before Verdict. 


6. Miſconceiving of Proceſs within this Act is, as if a Di/trin- Savil 37. 
gas be awarded where it ſhould be a Ha. Cor. But it is otherwiſe Y*v: 15. 


if a Vemre (or other Proceſs) be awarded to a wrong Officer. 


. 7. If the Judgment be not given upon the Verdict, it is not Yelv. 169. 


within the Act; as in Debt againſt an Heir who pleads Riens per 
diſcent, except 20 Acres in D. upon which Iflue is joined, and 
Verdict for the Defendant, If the Plaintiff take Judgment upon 
the Confeſſion, it may be reverſed by Reaſon of a Diſcontinuance. 

18 El, c. 14 enacts, That after Verdict Judgment thereupon 
ſhall not be reverſed for Want of Form touching falſe Latin, or 
Variance from the Regiſter or other Faults in Form, or for Want 
of any (1) Writ, original or judicial, or by Reaſon of any (2) 
| Qq 2 impertect 


Cr. E. 72 2. 


Yelv. 110. 
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imperfect or inſufficient Return of any Sheriff or other Officer, or 
for Want of any Warrant of Attorney, or for any Fault in Pro- 
ceſs upon or after any Aid Prayer and Voucher. | 
1. An ill Writ in Subſtance, or a good Writ which warrants 
not the Declaration, is not aided by the Statute : But the Want of 
a Bill on the File, which is in Nature of an Original is aided by 
the Equity of the Act. | 

2. But if there be no Return, or the Writ be album breve, this 
is not helped by this Act, however it ſeems remedied by the fol- 
lowing Statute, Ki 

We- I, c. 13. enacts, That after Verdict, Judgment there- 
upon ſhall not be ſtayed or reverſed for any Variance in Form only 
between the Original or Bill, and the Declaration, Plaint or De- 
mand, or for Lack of the Averment of any Life, ſo it be proved 
they are living; or becauſe the Venire, Ha. Cor. or Di/iringas 
was awarded to a wrong Officer upon any inſufficient Suggeſtion, 
or for miſnaming any of the Jury in Surname or Addition in any 
of the Writs or Returns thereof, ſo as they be proved to be the 
ſame as were meant to be returned ; or for that there is no Return 
upon any of the Writs, ſo as a Panel be returned and annexed 
thereto ; or for that the Sheriff or other Officers Names be not ſet 
to the Return of ſuch Writ, ſo as it appears by Proof the Writ 
was returned by him; or for that the Plaintiff in Ejectment or 
other perſonal Action being under Age appeared by Attorney. 

There were but 24 returned upon the Panel annexed to the 
Venire Facias, but there were 48 upon the Ha. Cor. upon which 
the Defendant made no Defence; and upon Motion the Verdict 
was ſet aſide without Coſts, the Court ſaying that the 21 Jac. 1, 
means only the formal Words upon the Writ, for there muſt be 
a Panel annexed to the Return. | 

16 & 17 Car. 2. c. 8. (which was called by Juſtice Twrſder, 
the omnipotent AR) enacts, That after Verdict Judgment there- 
upon ſhall not be ſtayed or reverſed for Want of Form, or Pledges 
returned upon the Original, or for Want of Pledges upon any Bill 
or Declaration, or for Want of a Profert of any Deed, or of Let- 
ters teſtamentary or of Adminiſtration, or for the Omiſſion of vi et 
armis, or contra pacem, or for or by Reaſon of the miſtaking of 
the Chriſtian or Surname of either Party, Sums, Day, Month, or 
Year, in any Bill, Declaration and Pleading, being right in any 


Writ, Plaint, Roll or Record preceding, or in the ſame, to _— : 
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the Plaintiff might have demurred and ſhewed the ſame for Cauſe, 
or for want of hoc paratus eft verificare, or hoc paratus eft verifi- 
care per Recordum, or for that there is no right Venue, ſo as a 
Trial was by a Jury of the proper County where the Action is 
laid, or for want of a miſericordia or capiatur, or becauſe one is 
entered for the other; and that all ſuch Omiſſions, Variances and 
Defects, and other Matters of like Nature, not being againſt the 
Right of the Matter of the Suit, nor whereby the Iſſue or the 
Trial are altered, ſhall be amended, where ſuch Judgments are 
or ſhall be removed by Writ of Error, 
In an Action for Words the Plaintiff declared, that the Defen- 1 Saund. 247. 
dant ſaĩd apud Londen, that he had ſtolen Plate at Oxford; the . 
Defendant juſtified that he did ſteal Plate at Oxford, per quod he - 
ſpoke the Words at London; the Plaintiff replied de injuria ſua 
propria; and upon Iſſue tried in Londen, obtained a Verdict; and 
though it was = "dine that the only Point in Iſſue was, whether 
the Felony were committed, which was triable at Oxford, yet it 
was holden to be aided by this Act, and the Plaintiff had Judg- 
ment, 
Note; An actual Amendment is never made upon this Act, ger. 1013: 
but the Benefit of the Act is attained by the Court's over-looking - 
the Exception, 
45 Am. c. 16, enacts, That no Judgment upon any Writ 
of Enquiry of Damages executed thereon, ſhall be ſtayed or re- 
verſed for any Imperfection, Matter or Thing whatſoever, which 
would have been cured by any of the Statutes of Jeofail, in Caſe 
of a Verdict, ſo as there be an Original Writ or Bill, and Warrant 
of Attorney duly filed according to the Law, as is now uſed, 
Note; The foregoing Statutes are conſtrued not to extend to Rex v. H. 
criminal Proceedings, on Account of the Words * Plaintiff and , Pak. 
« Defendant” made uſe of in them. But by 9 An. c. 20. it is 
enacted, That all the Statutes of Jeofail ſhall be extended to all 
Writs of Mandamus and Informations in Nature of a Quo War- 
ranto. 
5 G. 1. c. 13. Aſter the Clauſe for Amendment of Writs of 
Error, ſays that where any Verdict hath been, or ſhall be given 
in any Action, Suit, Bill, Plaint or Demand, Cc. The Judgment 
thereupon ſhall not be ſtayed or reverſed for any Defect or Fault 
either in Form or Subſtance, in any Bill, Writ, Original or . 
| | : Judicial, 
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Judicial, or for any Variance in ſuch Writs from the Declaration 
or other Proceedings. | NN | 
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CHAPTER VII. 
Of new Trials. 


E have ſeen in the firſt Chapter of this Book how the] 
are to demean themſelves during the Time of the Fa 
and in their Conſultations after they are withdrawn from the Bar. 
However as it often happens, that the Verdi& which they give is 
not ſatisfactory, it is worth enquiring for what Cauſes a Verdict 
may be ſet aſide, and a new Trial granted. 
2 Salk. 647. fe is a general Rule, that you ſhall not move for a new Trial, 
Philips an? After you have moved in arreſt of Judgment. However this Rule 
Fowler, C. B. extends only to ſuch Caſes where the Party has Knowledge of the 
9G.:. Fact at the Time of moving in arreſt of Judgment, therefore a 
new Trial was granted after ſuch a Motion upon Affidavits of two 
of the Jury, that they drew Lots for their Verdict. 
Fern's Caſe, An Information was exhibited againſt three, and a Verdict 
Hl. 27 & 28. againſt all three, and a new Trial granted as to Fern, becauſe he 
Quære. had not ſufficient Notice given him, and this ſpecial Cauſe entered 
Collier axd upon the Record, and Judgment was againſt the other two. Vet 
8 Mie. the Authority of this Caſe may well be doubted, for where there 
Capt. Crabb's were ſeveral Defendants, and the Verdict as to ſome was againſt 
_ M. Evidence, yet the Court would not grant a new Trial, for they 
2365.7. ſaid the Verdict muſt ſtand or fall in foto. 
Rex v. Pool, So where one Iſſue out of four was againſt Evidence, the Court 
E. 1734 granted a new Trial, not only as to that Iſſue (for that they ſaid 
cannot be) but for the Whole. 
Dexter v. But then, The Iſſue found againſt Evidence muſt be a material 
<45 „E. one; for if out of three Iſſues two were found againſt Evidence, 
yet if the material Iſſue in the Cauſe be agreeable to Evidence, the 
| Court will not grant a new Trial. 6s: 
Salk, 644. As the granting of a new Trial is abſolutely in the Breaſt of the 
Court, they will often govern their Diſcretion by collateral 
Matters ; and therefore will not grant a new Trial in hard Ac- 
I tions, 


. 
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the Equity of the Cauſe is on the other Side, f 
In an Action for a Libel, the Jury found a Verdict for the De- Burton and 


In an Iſſue out of Chancery, upon a Motion for a new Trial, Richards v. 

becauſe the Defendant had produced Evidence by Surpriſe, which ., 743. 
the Plaintiff if prepared could have anſwered. One main Rea- 
ſon for denying the Motion was, that the Plaintiff ſuffered a Ver- 
dict to be given, when he might have been nonſuited, which 1 
mention as a Caution in Caſes of the like kind. 
Ne Trials are often granted for the Miſbehaviour of the Jury, 
as if caſt Lots for their Verdict; or if any of them declare, 
that the Plaintiff or Defendant ſhall not have a Verdict, let him 
produce what Evidence he will, So if they eat at his Expence 
for whom they give the Verdict, &c, 

The Court will not grant a new Trial, becauſe the Defendant Walker ard 

| came unp „even though it be in a Matter which it was ec H. 

impoſſible for him to forcſee, Ex. gr. Where a Witneſs was we” 
duced to prove a Fact committed at Canterbury, who could be 
proved at that Time to be in another Place. 

In Actions founded upon Torts, the Jury are the ſole Judges Markbam v. 
of the Damages, and therefore in ſuch the Court will not Middeton, 
grant a new Trial on Account of the Damages being trifling or 
exceſſive. But in Actions founded upon Contract, and where 
Debt would lie (and before Slade's Caſe would have been brought) 
the Court will enquire into the Circumſtances of the Caſe, and 
relieve if they ſee Reaſon. 

Upon a Motion for a new Trial, the Way is to grant a Rule to 
ſhew Cauſe, and then the puiſne Judge of the Court ſpeaks to the 
Judge who tried the Cauſe, (if it be not one of the ſame Court) 
and obtains a Report from him of the Trial, and alſo a Significa- 
tion of what his Sentiments are upon it. If the Judge declare 
himſelf ſatified with the Verdict, it has been uſual not to grant a 
new Trial on Account of its being a Verdict againſt Evidence, 


On the other Hand, if he declare himſelf diflatigfied with the 


Verdict, | 


An Introduction to the Law 


Rex v. Phil- Verdict, it is Joy much of Courſe to grant it. But in a Caſe 
e 


lips, 23 G. 2: where the Ju 


Montpeſſon v. 


only reported the Evidence, without declaring 
himſelf to be ſatisfied or diflatisfied with the Verdict, the Court 
of K. B. were under a Difficulty how to behave; however 
ſeemed inclined to hear it ſpoken to; but through their Interpo- 
_ the Parties agreed to abide by the Determination of the Point 
of Law. 

A new Trial may alſo be moved for on Account of the Miſdi- 
rection of the Judge in a Matter of Law, or for his admitting or 
refuſing Evidence contrary to Law. 

So the Want of due Notice is a proper Ground for a Motion for 
a new Trial; but the Defendant is precluded, if he appear at the 
Aſſizes and make Defence. 

Note; That in giving Notice of Trial according to the Diſtance 
of Place, the Miles muſt be taken by Reputation and not Ad- 
_ meaſurement. 

Though the uſual Method is to grant a new Trial upon Pay- 
ment of Coſts, where it is a Verdict againſt Evidence; yet under 
particular Circumſtances it may be granted without Coſts, as where 
- an Action was brought on two Bills of Exchange payable to A. 
B. or Order, one of them being indorſed to the Plaintiff, the other 
to J. S. without adding or Order, and by him indorſed to the 
Plaintiff, wherefore the Jury found for the Plaintiff, on the firſt 
Bill, and for the Defendant on the ſecond; apprehending, that by 
the Uſage of Merchants, it was not affignable by J. S. without 
the Words or Order. On Motion a new Trial was granted with- 
out Coſts, becauſe the Plaintiff (if the Verdict were to ſtand) 
would be entitled to Coſts. 

A material Witneſs for the Defendant concealed himſelf in the 
* Plaintiff's Houſe, to avoid being ſerved with a Subpœna, by which 
Mean the Plaintiff obtained a Verdict, but the Court ſet it aſide 
without Coſts, it being unreaſonable for the Plaintiff to carry the 


Cauſe down to trial, when ſhe knew the Defendant could not 
make a Defence, 


* 


CH A P- 
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CHAPTER VII 
Of Coſts. q 


HE Statute of Glucefter, 6 Ed. 1. c. 1. is the firſt Statute in 

relation to Coſts; by which in an Aſſiae, &c. u 
the Inſufficiency of the — him that is found 
Tenant, and Damages are given in a Writ of Mort d. Anceſtor, 
Aiel, &c. reciting, whereas before that Time, Damages were 
not taxed but to the Value of the Iſſues of the Land, it is pro- 
vided the Demandant may recover the Coſts of his Writ againſt 
the Tenant, together with his Damages, and that this Act ſhall 
hold Place in all Caſes where the Party is to recover Damages. 


Where a Man before, or by 2 not recover Damages, 2 Inſ. 288. 


tantum: So in an Action 
in all Caſes where — 


This was the r 
ebe I ſhall conſider them in order. 
nner Coſts than 


Damages: 
By 43 El. c. 6. If Actions being. for 
— — . 


ritance of any Lands, ———— it ſhall be certified by 
udge before whom it ſhall be tried, that the Debt or Dama- 
to be recovered therein, 60 not amonnt) 10-40 5. tie Fling 


er 
ently proved, or that the Freehold or Title of the Land was chief 
„if the Jury find Damages under 40s. the Plainti 
ſhall recover no more Coſts than 


Declaration was, that te Defendant made an Aſſault on the Hamſon ©. 
Plaintiff, and then and there puſhed him down on the Ground, Adihead, Tr. 


the ſaid Ground being covered 1 and thereby ug 
| r 


» 37G. . K. B. 


* * 
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and ſpoiling his Coat, whereby he became ſick and weak, Ge. 
after Verdi& for the Plaintiff for 20 s. there being no certificate, 
the Court on Motion held the Plaintiff not intitled to full Coſts, 
for the wetting of the Cloaths is not a diſtin Thing from the 
Aſſault, but is laid as a Conſequence of it; it is an Injury arifing 
from the original Cauſe of Action. 
Salk 26. From the wording this Statute of 22 & 23 Car. 2. It has been 
holden to extend to no other perſonal Action than ſuch as relate 
Moor v. Hall, to the Freehold or Things fixed to the Freehold, i. e. only to ſuch 
Tr. 1 G. 1. Caſes where the Freehold may by Preſumption come in Queſtion. 
Therefore in Trover or Treſpaſs de bonis aſportatis, of Goods not 
fixed to the Freehold, the Plaintiff ſhall have his full Coſts. 80 
in Treſpaſs Qyare clauſum fregit, and impounding his Cattle be- 
cauſe the impounding is a perſonal Injury, but then the Defendant 
muſt be found guilty of the Impounding. - 
4 Mod. 3733. Where the Cauſe originally began in an inferior Court, and was 
removed into K. B. or C. B. the Plaintiff ſhall have his full Coſts, 
though the Damages under 40 5. and no Certificate. 7 
1 Raym. 76. There needs no Certificate where it appears by the Pleading 
that the Intereſt of the Land is in Queſtion, as where a View is 
2 Lev. 234. granted. So in Treſpaſs where the Defendant juſtifies for a Way, 
and the Plaintiff replies extra viam, for upon this Iflue a Title to 
the Way is in Queſtion, ſcilicet of what Extent, So in Aſſault 
and Battery, if the Defendant juſtify, for that admits the Battery. 
Richards and But if the Defendant juſtify, and thereupon the Plaintiff, make a 
Turner, bew Aſſignment, to which the Defendant pleads the General 
5 Ih Iſue, the Plaintiff will have no more Coſts than Damages with- 
& out a Certificate, | | 
Note; Judges have differed as to their Notions of giving.theſe 
Certificates; many having thought themſelves bound by the Ver- 
dict; others thinking the Statute meant to leave it to their Diſcre- 
tion on the whole Circumſtances of the Caſe: And this ſeems to 
be now the prevailing Opinion, as otherwiſe the Statute would be 
intirely uſeleſs, yer | "AT 
By 8 @ 9. c. 11. in Treſpaſs, if it ſhall be certified by the 
Judge, that it was wilful and malicious, the Plaintiff ſhall have 
is full Coſts, although the Verdict be for leſs than 40 6. 
Secondly, Of awarding Defendants Meir Coſts. : 
By 23 H. 8. c. 15. in Treſpaſs upon 5 R. 2. Debt or Cove- 


nent upon any Specialty on Contract, Detinue, Account charging 


i 
* 
** 
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as Bailiff or Receiver, Caſe, or upon any Statute for any Offence A 
or Wrong immediately done to the Plaintiff, if the Plaintiff be | 
nonſuited after Appearance of the t, or any Verdict 
againſt him, the Defendant ſhall have his Coſts. - 
This Statute does not extend to an Action for an Eſcape, nor 2 Leon. 9. 
to an Action upon 8 H. 6. for a forcible Entry, nor to an Action 3 Leon. 92. 
upon 1 & 2 Ph, and M. for an unlawful Impounding of a Diſ- * 
treſs, nor to any Action for Perjury upon the Statute of 5 El. not 
to an Aſſize, nor to an Action given by a ſabſequent Statute. 
By 4 Ja. 1. c. 3. If any Perſon commence any Action of 
Treſpaſs, or other Action wherein the Plaintiff might have Coſts, 
and after Appearance of Defendant become nonſuited, or any Ver- 
dict paſs again} him, the Defendant ſhall have his Coſts. 
By the 8 & gW. z. c. 11. in Treſpaſs, Aſſault, falſe Impriſon- 
ment, or Ejectment againſt ſeveral, if any one or more. be ac- 
vitted by Verdict, every Perſon ſo acquitted ſhall recover his 
Colts, unleſs the Judge ſhall immediately after Trial in open 
Court certify upon Record, that there was a reaſonable Ground 


for making ſuch Perſon a Defendant. 
This Statute extends only to Treſpaſs vi et arms, and not to Dibbon end 
Treſpais on the Caſe, nor to Replevin. —_ 
"as 


Thirdly, Coſts in Waſte, Tithe, Sci. fa. Prohibition. 

By the 8& 9 . z. in all Actions of Waſte, Debt for not 2 G3 
ſetting out Tithe, here the fingle Value found by the Jury does 
exceed twenty Nobles; and in a Sci. fa. and Suits u pe Prohi- 
bition, the Plaintiff ſhall recover his Coſts; and if the Plaintiff be 
nonſuited or diſcontinue, or a Verdict paſs againſt him, the De- 
fendant ſhall recover his Coſts. 

Note; Coſts in Prohibition ſhall be taxed from the Suggeſtion, Wills and 
ſo as to take in the Coſts of the Motion.— The Statute extends T. _ 
only to Caſes after vo nar or Demurrer joined, but if there $i; E. pen. 
e De and the Plaintiff have Damages on a fon v. Dr. 
Writ of Enquiry for the Contempt in proceeding after the Pro- _ 47 ap 
hibition delivered, which is confeſſed by the Default, he will be C. b. 
entitled to Coſts at Common Law. However as this Part of the 
Declaration is no more than Form, Coſts are allowed only from 
the Time of the Rule ſor à Prohibition. | 

Fourthly, Who are entitled to, or eee from Coſts. 

1. Executors or Adminiſtrators. 5 

| - Rr 2 ; An . 
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Harris v. An Executor or Adminiſtrator pays Coſts in all Caſes where he 
Henoab, Tr. jg Defendant. So when he is Defendant, and. Judgment is given 
K „ * for him, he ſhall haue his Coſts: But when he is Plaintiff, 
Marſh , he ſhall pay no Coſts; however this muſt be underſtood to be 
8 „ when be is under a Neceſſity of naming himſelf Executor or Ad- 
B. R. miniſtrator, for if he were under no ſuch Neceſſity, he ſhall pa 
: Colts. | 
2. Officers, t 

By 7 Ja. c. 5. If Caſe, Treſpaſs, Battery or falſe Impriſon- 
ment ſhall be brought againſt any. Juſtice of Peace, Mayor, Bai- 

» li, Conſtable, &c. concerning any Thing by them done by 
virtue of their Office, they may plead the General Iſſue, &c. and 
if the Verdict ſhall paſs with the Defendant, or the Plaintiff ſhall 
be nonſuited, or ſuffer any Diſcontinuance thereof, the Defendant 
ſhall have his double Coſts allowed by the Judge before whom 


| the Matter is tried, | 
Sir Th.Raym. This Act has been conſtrued to extend to Under Sheriffs and 
34 Deputy Conſtables, though they are not particularly mentioned. 


Note; The 21 Fac. 1. c. 12. extends this Act to Church- 
wardens and Overſeers of the Poor. 

2 Vent. 45- The Officer muſt get a Certificate from the Judge, that the 
Action was brought againſt him for ſomething done in the Exe- 
cution of his Office, in order to intitle himſelf to double Coſts. 

Deveniſi 2. In Treſpaſs for taking a Gun, the Plaintiff diſcontinued with 

Martin, E. Leave of the Court, and upon Motion for a Direction to the 

80K Maſter to tax double Coſts, upon producing an Affidavit that the 

| Action was brought againſt him for what he did in the Execu- 
tion of his Office as Juſtice of Peace, a Rule was granted accord- 
ingly, the Court ſaying that where there was a Verdict for the 
Defendant, and no Certificate from the Judge (or after a Nonſuit) 
a Suggeſtion on the Roll was proper, but that it was not neceſſa 
in the preſent Caſe; for where there is a Diſcontinuance wi 
Leave of the Court, it is always-upon Payment of Coſts; and 
therefore here it muſt be upon Payment of double Coſts, 

4. Informers. 4. Party grieved. 4 

Carth. 30. A common Informer can in no Caſe recover Coſt 

Salk, 206, preſsly given by the Statute; but in an Action on f 
the Party grieved for a certain Penalty gi 
Plaintiff ſhall recover Coſts within the Statute of Gloucefter, which 
gives Coſts in all Caſes where the Party is to recover — 

t 


except ex- 
Statute by 
the 
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But where the Duty is incertain, as to recover treble Damages as Cr. Car. 86. l 

upon the Statute of Waſte, or on 2 Ed. 6. for not ſetting. out ,, 

Tithe, there the Plaintiff ſhall not have any Coſts. a hos 
ing a Certi- . h ; 


By 5 V. & M. c. 11. All Parties indicted, 
orari to remove an Indictment or Preſentment of Treſpaſs or Miſ- 
demeanor before Trial had from the General or 2 
ſhall before the Allowance thereof find two ſufficient ptors, „ 
who ſhall enter into Recognizance before one or two Juſtices of 1 
the County or Place in the Sum of 200. with Condition to | 
and plead, and to procure the Iſſue to be tried at the next Ales, 
and ſuch Recognizance ſhall be certified into the Court of K B. * 
and the Name of the Proſecutor (if he be the Party grieved or in- . 
jured or ſome public Officer) to be indorſed on the Back of the 
Indictment returned; and if the Defendant be convicted, the 
Court of K. B. ſhall give reaſonable Coſts to the Proſecutor, if he 
be the Party grieved or injured, or be a Juſtice of the Peace, May- 
or, Bailiff, Sc. who ſhall proſecute on Account of any Fact that 
concerned him as an Officer to proſecute or preſent. 

A Party injured within the Meaning of this Act muſt be ſuch a Rex » M. In- 
one as has received ſome real Injury, and therefore where the De- 22 * 
fendant was proſecuted for an Attempt to burn the Houſe of 7. 8. 
and for that Purpoſe ſolliciting M. to aſſiſt her, it was holden that 
the Proſecutors (who -were M. and G. next door Neighbours to 
J. S.) were not intitled to Coſts, and it was ſaid neither would 
J. S. if he had proſecuted. 

5. Defendants in Informations. 7 

By 18 El. c. 5. (which is made perpetual by 27 El. c. 10.) if 
any Informer or Plaintiff upon a penal Statute ſhall willingly delay 
his Suit, or diſcontinue or be nonſuited, or have a Verdict againſt 
him, or Judgment of Law, he ſhall pay the Defendant his Coſts. 2 Sw. 1103. 

This Statute extends only to common Informers, who are to Salk. zo. 
have the Benefit of the Penalty, and not where the Penalty or Part 

of it is given to the Party grieved. | 
_ 7 Prcfaotery, & raw a70/ leoked 2poR IE CORINED: SR» « Lees. 216 
30. 

There is a Proviſo that it ſhall not extend to any Officers who 
are uſed to exhibit Informations, but it muſt upon Record, 2 Raym, 
elſe the Court will take him to be a common Informer, and will 333. 
not admit Affidavits to the contrary. 


By 
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By A4 5M M. c. 18. The Informer is to enter into a Re- 
cognizance of 20 l. to proſecute the Information, and abide by ſuch 
Orders as the Court ſhall direct; and if the Proſecutor do not, 


--within one Year after Iſſue coined: — the ſame to be tried, 


Salk. 194. 


Str. 1069. 


Mic. 4 G. 3. 
C. B. 


or if upon ſuch Trial a Verdict paſs r the Defendant, or in Caſe 
of a Nolle Proſegui, the Court of K. B. is authorized to award the 
Defendant his ſts, unleſs the Judge before whom ſuch Infor- 
mation ſhall be tried, ſhall at the Trial in open Court certify upon 
Record, that there was a reaſonable Cauſe for exhibiting ſuch In- 
formation. 

If there be ſeveral Defendants, ſome of which are acquitted and 
others found guilty, none of them ſhall have Coſts, for till 8 & g 
W. z. c. 11. the Plaintiff never paid Coſts in any Action if but one 
Defendant were found guilty, and the 4 & 5 V. & M. cannot be 
intended to make Proſecutors otherwiſe liable than as Plaintiffs 
were in other Actions. 

Fifthly, Coſts in Traverſes. 

The Statute of Glouceſter extends only to give Coſts in ARions 
real, perſonal and mixed, therefore Traverſes of Inquiſitions are 
not within it, And Note ; ; a Ne#tanter is not an Action but a 
Traverſe. 4 

Sixthly, Coſts where doubled. | = 

Where Damages were before recoverable, and are iow any Sta- 
tute increaſed to double or treble the Value; Coſts uſo us Þ Parcel 
of the Damages ſhall likewiſe be doubled or trebled. | 
But where a Statute gives Damages double or treble, where no 
Damages were formerly recoverable, no Coſts ſhall be allowed, 

Seventhly, How to be aſſeſſed where Pleadings double. I 

By 4& 5 Am. c. 16. Any Defendant or Plaintiff in Replevin 
may, with Leave of the Court, plead as many ſeveral Matters as 
he ſhall think neceſſary for his Defence, Provided that if any 
ſuch Matter ſhall upon Demurrer joined be judged ſufficient, Coſts 
ſhall be given at the Diſcretion of the Court; or if a Verdict ſhall 
be found upon any Iſſue in the ſaid Cauſe for the Plaintiff or De- 
fendant, Coſts ſhall alſo be given in like Manner, unleſs the Judge 
who tried the aid Iſſue ſhall certify, that the ſaid Defendant or 
Plaintiff in Replevin had a probable Cauſe to plead ſuch Matter. 

In Treſpaſs the Defendant pleaded three different Juſtifications 
to three different Counts, and on Iſſue joined had a Verdict for 
him on two, and againſt him on the third, On Motion = _ 
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bolddo-not bo ba 8 Caſe within this Act, and the Plana mud 1 50 eee 

at Common Law to Coſts on the whole Declaration. 3 2 hoot 1 
In Treſpaſs the Defendant pleaded Not guilty and feveral Jol- dui: au} 

tifications ; upon the Trial the Plaintiff not proving his Poſſeſſion a . 

in the Locus in quo, the Defendant had a Verdict, and by Direc- : 

tion of Deniſon I. the Verdict was centred upon the general Iſſue 

only; upon which there was a Motion for a Venire de Novo. But, Doyr I 

the Court refuſed the Motion, ſaying the Verdict was compleat, B. 

and determined the Cauſe, that the Plaintiff was not entitled to.g*p © 2 

Damages, though they ſaid the Plaintiff might have inſiſted to 

have a Verdict entred/on the other Iſſues, for the Sake of Coſts __ * 

which he would be entitled to, unleſs the Judge certified, that a 

the Defendant had probable Cauſe to plead ſuch Plea. 2 - 
Eighthly, Where a ſpecial Jury ya 
By 24 G. 2. The Party who moves for the ſpecial Jury ſhall 

pay the whole Expence occaſioned. thereby, and in the Taxation. 

of Coſts be allowed no more than if it had been a common jury, 

unleſs the Judge-certify that it was a Cauſe proper to be tried hy a 

ſpecial Jury: And the ſpecial Jury ſhall have only what the Judge 3 

allows not exceeding one Guinea. wi. 7 N 
As there are ſome Caſes relating to Coſts which could not be 

taken Notice of under the foregoing Heads, it will not be impro- . 

per to inſert them together in this Place. Bec! 1 
One - Defendant gave a general Releaſe to the Plaintiff after the Darlow +. . SH 

Coſts of Nonſuit taxed, and upon Motion he was ordered to pay. cen Tr. | | 

the other Defendants their Shares, , | | 
Each Defendant is anſwerable for the whole Coſts : Therefore Ex. dem. | 

in an Ejectment againſt ſeveral, where the Defendants defended ba "oi ar, | 

ſeverally ; at the Aſſizes one confeſſed and had a Verdict againſt E. * G. a. 

him, the others did not confeſs ; the Court upon Application ſaid C. | 


1 


the Officer muſt tax the ſame Coſts againſt all the Defendants. If 
after the Plaintiff has had Satisfaction againſt one, he ſhould take | 4 
it againſt another, ſuch Defendant may apply to the Court. 


Coſts upon feigned Iſſues abide the Event of the Verdict in like Herbert . 


Manner as if it were an adyerſary Suit. Y pg ps 


In croſs Actions of Aſſault each Party being nonſuited, S. had pong 
his Coſts taxed at 91. 10s. and P. his at 13/. 105, whereupon he Said Econ 
moved to be at Liberty to deduct the 90. 105. out of the 13/. 105. Be 25 G. 2, 
paid by him into the Sheriff's Hands; Rule to ſhew Cauſe, but 8. 5. dar! 
the Defendant not cooſenting, the Court ſaid they n 
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so itt an Action of Treſ againft four, three were acquitted, 
and Motion on their Behalf that — Coſts might be deducted out 


of what the fourth Defendant was to pay upon an Affidavit that the 


E. 27 95 2. Plaintiff was a travelling Jew, &c. denied. But where Roberts 


had brought an Action againſt Biggs and others, and Biggs had 


brought a croſs Action againſt Roberts, the Court of C. 6 order- 


Wills and 


Crabb * 24 


G. 2 


The Earl of 
Leiceſter v. 
Wooden, M. 
1748. K. B. 


ed that upon Biggs acknowledging Satisfaction for on the 


Record in the Cauſe in which he was Plaintiff, the Plaintiff in the 
other Cauſe in which he (Biggs) and others were Defendants 
ſhould be reſtrained from taking out Execution. 

So where a-Plaintiff being nonſuited the Defendant took out a 
Fi. Fa. and levied Part of the Coſts, and at the fame Time took 
out a Ca. Sa. for the reſt, and took the Plaintiff in Execution, 
which being irregular the Court ſet it aſide with Coſts; the De- 
fendant moved that the Proceedings againſt him on Account of 
theſe Coſts ſhould be ſtayed, upon his entring up —_— 
on the Judgment obtained by him for the Sum at which the 
for the Irregularity were taxed, and upon ſhewing Cauſe the Rule 
was made abſolute. | 

Motion for Judgment as in Caſe of a Nonſuit, and that the 

Maſter ſhould tax the Coſts for not going on to Trial at the ſame 
Time, refuſed, for the Coſts in the two Caſes ought not to be 
blended, being founded upon different Rights : But if on ſhewing 
Cauſe againſt t . Judgment of Nonſuit, the Court give the Plain- 
tiff farther Time, it is — on paying the Coſts for not going 
on to Trl, unleſs there were a Countermand in Time, 


